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ASSESSMENT. 


$47. Fire.— Acceptance of Overdue after a Loss, waives For- 
feiture.—Where a mutual insurance company imposes forfeiture 
in case a loss occurs while its assessments are still unpaid, but its 
local agent receives past due assessments with knowledge of a 
loss, and forwards them to the company without notifying it 
thereof, and it receives them, and two or three weeks afterward 
orders the loss to be paid when adjusted, it cannot afterward 
refuse payment on the ground of the delay in paying the assess- 
ments, since it has waived that by receiving them when over- 
due, and ordering payment. 

Farmers Mut. F. Ins. Co. vs. Bowen. 


Rep’d Jour’l, p. 257, Mica. 8. 0. 





Digest of Decisions. 


ASSIGNMENT. 


§48. Fire.—By Bankrupt.—Forfeiture—An assignment of a 
policy of insurance by a bankrupt to his assignee is a transfer 
of the legal title with power to administer, rather than an as- 
signment by way of sale, and unless specially prohibited in the 
policy does not avoid it, 

Fayette Co. Mut. F. Ins. Co. vs. Neel, assignee, 

Rep’d Jour’l, p. 265. 


CANCELLATION. 


§49. Fime.— Notice to Representative-— Protested Premium 
Note.— Waiver of Defective Proofs.—M. insured with the S. com- 
pany for three years from September 15, 1874, giving his note 
September 22, 1874, at three months, for the premium of $180. 
The policy contained a stipulation that for any cause “it shall 
be optional with the company to terminate the insurance after 
notice given to the assured or his representative of their inten- 
tion to do so; in which case the company shall refund a ratable 
proportion of the premium.” In it was inserted this provision : 
“ Loss, if any, payable to the R. B. and L. Association No. 2, as 
their interest may appear.” The premium note was protested 
for non-payment. On March 19th the company canceled the 
policy, with notice to the R. B. and L. Association, the holder 
thereof. On December 13-14, 1875, the property was destroyed 
by fire. In the meantime the insurance company had dissolved, 
and Mr. L., the former president, was the only person author- 
ized to act for it. On him, defective proofs of loss were served, 
and from his failure to object to their sufficiency, plaintiff inferred 
waiver of the defects. Held, notice to a representative of the as- 
sured—the holder of the policy—of the cancellation was sufficient, 
and the cancellation took effect from the service. The protested 
note was not cash, but the evidence of a broken promise to pay 
the premium which the assured had no right to until payment of 
the earned portion of the premium, and there was nothing of 
which to refund a ratable proportion. Where no word or action 
has been said or done by the assurer to mislead the insured or 
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throw him off his guard, mere silence is not enough to infer a 
waiver, 

Beatty vs. Lycoming Ins. Co., 16 P. F. Smith, 9. 

Southside F. Ins. Co. vs. Mueller. 

Rep’d Jour’l, p. 260. 


COMPANY. 


§50. Lire.— What is a Life Company ?—Construction of Stat- 
ute.—A corporation not for pecuniary profit, organized under the 
laws of Illinois, in which the members pay an initiation fee, and 
a certain assessment upon the death of a member, but no annual 
dues, is an insurance company in the enlarged sense of the term, 
but this does not necessarily bring it within the definition of a 
life insurance company, as that term is used in the statute. But 
even if it was to be regarded as an insurance company, the act of 
1874 has so amended the former laws, that such an organization 
would not, since such amendment, fall within the provisions of the 


act of 1869, relating to insurance companies. The object of the 
statute was to prevent the corporation from making dividends 
of profits among the members, as do corporations for pecuniary 
profit. 


Comm. League Ass. of America vs. The People. 
Rep’d Jour’l, p. 285. 


EVIDENCE. 


§51. Fime.—Legal Opinion as.—A note written by plaintiffs 
attorney before suit, and expressing the opinion that defendant 
is not liable, is not admissible in evidence for the defense. 

Farmers Mut. F. Ins. Co. vs. Bowen. 


FOREIGN CORPORATION. 


$52. Lire.—Loans by, when not Authorized todo Business.— 
When under U.S. Uharter.—Ultra Vires.—Suit by—Notes and 
mortgage taken by a foreign corporation through its local agent 
in Indiana, for money loaned, are not void because the company 
and its agent had not at the time complied with the Indiana law 
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requiring the filing of certain papers authorizing the agent to 
accept service, etc. But if the non-compliance existed at the 
commencement of suit for foreclosure, the action was premature- 
ly brought, and the fact could be pleaded in abatement. 

Walter A. Wood Mowing ete. Co. vs, Caldwell, 54 Ind. R., 270. 

The Congress of the United States has no power to charter a 
private corporation, except in virtue of its functions as the local 
legislature of the District of Columbia, and a corporation sochar- 
tered is a foreign corporation within the meaning of the Indiana 
statute. Where the company’s charter authorizes the invest- 
ment of its funds in such securities as it might elect, and among 
others, is required to invest in bonds and mortgages, the taking 
of a note and mortgage is not ultra vires. A cross action in the 
nature of a set-off, alleging money had and received and owing 
to defendant, is sufficient against a demurrer thereto for want of 
facts. 

Claflin vs. Dawson, 58 Ind., 408 ; Boil vs. Simms, 60 Ind., 162. 

Daly et al. vs. Nat. Life Ins. Co. of U. 8. A. 

Rep’d Jour’l, p. 273. 


INSURABLE INTEREST. 


§ 538. Frre.—In Property held for Money Advanced.—Plaintiff 
was in possession of a mill, holding power of attorney from his 
brother, in whom was the legal title, to dispose of it in considera- 
tion of money advanced to aid in its purchase. Held, that this 
was a valid insurable interest, and where the company had know- 
edge of the facts it is estopped from denying it. 

Wood on F. Ins., sec. 248 et seq., and 498. 

Brugger vs. State Invest. and Ins. Co. 

Rep’d Jour’l, p. 293. U. 8. C. C., OREGON. 


MORTGAGE. 


§54. Fime— Failure to, Disclose— Waiver of Forfeiture by 
Agent.—Where the policy and by-law require a disclosure of in- 
cumbrances to obtain a new policy, and do not require a disclo- 
sure of incumbrances to obtain an extension, and an incumbrance 
is created after the policy, and the agent of the insurer in pursu- 
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ance of his authority extends the policy, failure to disclose such 
incumbrance will not avoid the policy. 
Fayette Co. Mut. F. Ins. Co. vs. Neel, assignee. 


OCCUPANCY. 


§55. Fire.— Warranty.— Evidence—— A policy of insurance 
stating for what purposes the house in which the property in- 
sured is stored is used, imports a warranty that the house is used 
for no other purpose. But when the insurance company seeks 
to avoid liability under the policy after a loss, on the ground of a 
breach of warranty on the part of the assured in using the house 
for other purposes than mentioned in the policy, the assured can, 
under proper pleadings, introduce parol evidence in avoidance of 
the plea of breach of warranty. The judgment is reversed be- 
cause the court permitted the assured to introduce parol evidence 
in avoidance of the plea of breach of warranty without any plead- 
ings to support the evidence ; and the charge of the court with- 
out such pleadings on the question of this plea was erroneous. 
Notwithstanding the fact that the evidence was not objected to at 
the time, as the pleadings do not authorize the introduction of 
such evidence, the error will be reversed. 


Texas Banking and Ins, Co. vs. Stone. 
Texas 8.C. Decision rendered March 1, 1878. 


POLICY. 


$56. Frre.—Construction of.—What Property Covered.—In- 
surance was on “brick pottery building and ells,’ and on ma- 
chinery, stock in trade, and office furniture “contained in said 
building, situate on Dwight Street.” The plaintiffs were manufac- 
turers of earthenware ; their manufactory consisted of two build- 
ings: one known as the pottery, with three ells attached; the 
other known as the storehouse. The first contained the engines, 
most of the machinery, and the office, and was chiefly used for 
manufacture, while the second was chiefly used for storage, 
though it contained a limited amount of machinery, and some of 
the processes were carried on there, and most of the stock passed 





246 Digest of Decisions. [April, 


several times between the two buildings in process of manufac- 
ture. The two were connected by a wooden corridor three stories 
high, six feet wide and fifteen feet long. Held, that the policy 
applied only to the pottery and its contents. 


Hews et al. vs. Atlas Ins. Co. 
Rep’d Jour’, p. 291. Mass. 8, J.C. 


PROOFS OF LOSS. 


§57. Fire.— Waiver of Defective—Mere silence is not enough 
to infer waiver of defective proofs, where nothing has been said 
or done to mislead the insured. 

Beatty vs. Lycoming Ins. Co., 16 P. F. Smith, 9. 

Southside F. Ins. Co. vs. Mueller. 


REFORMATION OF POLICY. 


$58. Fire.—WMisdescription.—Agent’s Responsibility.—Applica- 
tion.—-Plaintiff applied to the local agent, who filled up an appli- 
cation for insurance on plaintiff's three-story frame water power 
mill-building. The application was forwarded to the general 
agent, who remarked that the wrong blank had been used, filled 
out another designed for such property so far as the statements 
would allow, sending it to the local agent to be completed and 
signed by the applicant—sending also the policy for delivery. 
The filling up of the second application was completed by the 
local agent and signed by the applicant. The value of the build- 
ing was entered in the second application by the general agent 
at $4,000 ; this was corrected by local agent to $2,000, and to 
the question, “ value of machinery,” was added $2,000. The gen- 
eral description in each application was simply that of “ build- 
ing.” It appeared that the building alone was worth less than 
$4,000. Both the local agent and insured testified that the inten- 
tion was to cover building and machinery. In an action to re- 
form the policy so as to include the machinery ; Held, that the 
intention of the parties to cover the machinery was apparent from 
the second application, and from the amountinsured. The term 
mill-building might properly be regarded as including the ma- 
chinery. 





1879.] Reformation of Policy— Title. 247 


1 Story’s Eq. Jur., sec. 162; Phoenix Fire Ins. Co. vs. Turner, 1 Paige, 
278. 

Held, that the act of the agent in filling up the application was 
that of the company, which was responsible for any misdescrip- 
tion. 

Ins. Co. vs. Wilkinson, 13 Wall., 234; Wood on Fire Ins., sec. 384. 

Held, that the case is a proper one for equitable relief, and the 
policy should be reformed to include the machinery. 


1 Story’s Eq. Jur., sec. 152, et seq., and 161; Hearne vs. Marine Ins. 
Co., 20 Wall., 490 ; Gillespee vs. Moon, 2 John. Ch., 597; Lyman vs. Unit- 
ed Ins. Co., id., 632 ; Wood on Fire Ins., 796. 


Brugger vs, State Invest. and Ins. Co. 


TITLE. 


§59. Fime.—Of Equitable Owner, Entire, Unconditional Owner- 
ship.—Insurable Interest—The insured had purchased the prop- 
erty, paying half the purchase money down, the balance to be 
paid in the following year, when he was to receive a deed. The 
property was burned in the interval. Held, that though his title 
was an equitable one, it vested in him the entire, unconditional 
and sole ownership, subject to the payment of the balance, which 
was an incumbrance, and he had a right to so represent it. Held, 
that the insurance of an equitable owner is not necessarily limit- 
to the purchase money paid. 

Reynolds vs. State Mut. Ins. Co., 2 Grant’s Cases, 326. 


Millville Ins. Co. vs. Wilgus. 
Rep’d Jour’), p. 268, 


§60. Fire.—Mortgage—WMisrepresentation— The application 
was a warranty. The insured stated that there was no incum- 
brance, and that his title was absolute, whereas the property was 
incumbered by a mortgage, and he had only a life interest. 
Held, that there was material misrepresentation, which avoided 
the policy. 

ina Ins. Co. vs. Resh. 

Rep’d Jour’l, p. 271. Micu. 8S, C. 
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§61. Fme—Disputed Tax Title.—Misdescription.— Knowledge 
of Agent.—Warranty.—H. effected insurance on property de- 
scribed in the policy as his, occupied by a tenant. The proper- 
ty was in the possession of S., who claimed the land under a tax 
title and purchase at sheriffs sale. Suit of ejectment had been 
previously brought by H., who obtained judgment, but no writ of 
possession had been taken out, and S. was still in possession and 
entitled to a new trial. It was in evidence that the nature of 
H.’s claim was stated to the agent in a general way by the coun- 
sel of H., who showed him the brief in the ejectment suit, and 
told him the result. It did not appear whether the agent was 
expressly informed of the nature of the claim, further than the 
condition of the litigation ; the policy was filled up by the agent, 
without a written application, and was a warranty. Held, that it 
was not clear that the misrecital of fact avoided the policy as a 
matter of law. Held, that instructions which assumed that the 
true nature of the claim was not explained to the agent were er- 
roneous. 

Hurd vs. St. Paul F, & M. Ins. Co. 

Rep’d Jour’! p. 282. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF INDIANA. 


Error to the Warrick Circuit Court. 


ATNA INSURANCE COMPANY 
vs, 


JACOB L. MEYER.* 


The policy provided that in case the property should become unoccupied, or be 
altered or repaired, etc., so long as it should remain unoccupied the policy 
should be of no force. The house had been vacated by previous tenants at 
least four days at the time it was burned, and was to be occupied by others as 
soon as certain repairs were made. 

Held, that instruction that the condition should have a liberal construction, and 
that a temporary vacancy for a reasonable time, during a change of tenants, did 
not avoid the policy, was erroneous. 

Held, that the language must be literally construed. The policy was not abso- 
lutely avoided, but rendered inoperative during periods of non-occupancy, 
whether long or short ; such was the agreement of the parties. 

Judgment reversed. 


Isaac S. Moons, for Appellant. 
Grucarist & Burrerrierp, for Appellee. 


* Opinion rendered January 24, 1878. 
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Perxins, J. 

Suit upon a policy of insurance on a dwelling-house, running one 
year. A total loss was averred. A demurrer to the complaint was 
overruled and exception entered. 

Answer in two paragraphs : 

1. A general denial. 

2. That the policy contained the following : “It is hereby agreed 
and declared to be the true intent and meaning of the parties hereto, 
that in case the above-mentioned building shall at any time after the 
making, and during the continuance of this insurance become unoc- 
cupied, * * * * or be altered or repaired, or have carpenter or me- 
chanical work done thereon, unless herein otherwise specially provided 
for, or hereafter agreed by the company in writing, and added or 
indorsed on this policy, and then and from thenceforth, so long asthe 
same shall be so unoccupied, * * * * these presents shall cease and 
be of no force or effect,” and “that the house covered by the policy 
was unoccupied at the time it was burned.” 

Demurrer to the second paragraph was overruled, and exception re- 
served. Reply. Jury trial. Verdict for the plaintiff—appellee in this 
suit. 

It appeared by the evidence, that the house was occupied by ten- 
ants when it was insured. That the tenants failed to pay rent when 
due, and the landlord took steps to remove them. 

Meyer, the owner, testified : “No one lived in the house at the time 
of the fire. The tenants left on Friday or Saturday. The building 
was burned the next Tuesday. The building was used as a tenant- 
house. It was a double tenement, usually occupied by two families. 
I put the tenants out because they would not pay rent. I had engaged 
it to S. C. Carney, as soon asI could get them out and have the build- 
ing repaired. A little plastering and whitewashing was all that was 
needed. Carney was living in my house across the street, and was to 
go into it for a year, as soon as I could get the tenants out and get 
Fred Meyer to fix the house. The tenant was to move in as soon as it 
was repaired. 

No notice of the fact that the house had become unoccupied was 
required. 

The court gave the following instruction to the jury, which was ex- 
cepted to by appellant. 

. “The condition of the policy as to occupancy should have a liberal 
construction, and if a house is rented and occupied by tenants, a few 
days’ time between the outgoing and incoming tenant, being a reason- 
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_ able time to make the change, would not make the policy void in case 
of loss.” 

A motion for a new trial was made upon the following grounds : 

1. Verdict contrary to the evidence and the law. 

2. The court erred in giving the instruction above copied. 

3. Excessive damages. 

The motion was overruled and exception entered. 

The questions arising in the cause and discussed by counsel are 
these : 

1. Did the court err in giving the instruction copied above ? 

2. Did the jury give excessive damages ? 

The policy in this case was for a year upon a house occupied at the 
time the policy was issued by tenants. It did not prohibit a change 
of tenants, but provided, not that the policy should become void upon 
the house becoming “unoccupied,” but that the policy should cease 
to operate so long as the unoccupancy should continue, and revive 
upon the house being reoccupied. 

In the case at bar, the house was unoccupied at the time it was 
burned ; it had been unoccupied for about four days ; some of the wit- 
nesses make the time much longer, and no definite time when it was 
to be reoccupied was fixed. It was to be occupied as soon as it was 
repaired by Fred Meyer. How soon that might happen is not shown. 
As matter of fact, as we have said, the house was unoccupied when it 
was burned. 

Keith vs. Quincy etc. Co., 10 Allen, 228. By its terms, the com- 
pany, the appellant, was not liable upon the policy sued upon. The 
policy was a contract. What reason appears for giving it an operation 
by construction, different from that which its terms require? It 
seems to us that the literal meaning expresses just what the parties 
intended. 

Here a tenement house is insured for a year. A change of tenant 
during the time is not prohibited, and might naturally be expected. 
Short intervals in which the property would be vacant might naturally 
occur. 

The contract (the policy,) provided that when they did occur the 
policy should not be operative during their existence. The rate of in- 
surance we may presume was less than it would otherwise have been, 
in consequence of this provision in the policy. 

This it seems to us is the most reasonable view to be taken of the 
clause in question in the policy. If the construction we have placed 
upon the policy be correct, the instruction copied, which was given by 
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the court and excepted to, was erroneous. The policy was not made 
void by non-occupancy for any length of time ; its operation as a pro- 
tection from loss was supended only during such non-occupancy. 

The insured took the risk of loss himself during such period—a fact 
which would naturally stimulate him to promptness in procuring a 
tenant on the house becoming vacant. 

We need not criticise the instruction in other respects. What we 
have said shows that, in our judgment, they were erroneous. The 
case of the Aurora etc. Co. vs. Kranich, 36 Michigan R., 289, is one 
in which facts appear authorizing a construction variant from the plain 
literal meaning of the language of the policy. In that ease the terms 
of the policy might make it void at its issuance, and the reception 
of the money by the company, and it is there decided the provision 
in a policy that “if at any time during the continuation of this policy 
* * ** the insured property * * * * shall become vacant or unoc- 
cupied, the insurer shall be absolved from all liability, is held to have 
no application to buildings that are vacant at the time the policy is 
issued, the insurer having notice of the fact.” 

Here was a case for construction. In the above case the fact of be- 
coming vacant rendered the policy void for the whole of the remain- 
ing period it was by its terms to run. In the case now before us, it 
seems to us there is no forfeiture of the policy. Its operation is sus- 
pended merely while the house is vacant. It becomes again opera- 
tive upon its reoccupancy. It seems to us that it was intended by 
the parties that the policy should mean what it said, and apply to 
short intervals of non-occupancy. 

The cases cited by the appellees are not in point. 

The judgment is reversed, and the cause remanded to the Warrick 
Circuit Court for further proceedings in accordance with this opinion. 


Annotations on the above Case by the Editor of the Insurance Law Journal. 


What constitutes non-occupancy within the meaning of the policy is to be 
determined from the intention of the parties as it can be gathered from the 
character of the risk and the ordinary purposes to which it is devoted, as 
well as from the language employed in the contract. Thus, the conditions es- 
sential to an occupancy may be very different in a dwelling and in a store- 
house or in a mill. Asa rule, the occupancy must be consistent with the 
purposes for which the property was insured, and with the protection pre- 
sumed to be incident to such occupancy ; and per contra, the vacancy must 
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be such as might not be presumed to be within the contemplation of the 
parties as incidental to its ordinary use. In Harrington vs. Ins. Co., 7 Ins. 
L. J., 618, it was held by the Mass. 8. C., where the policy described the 
property as a “‘ ten tenement block frame,” that the building was insured as 
a whole ; there was nothing in the phrase ‘‘ tenement block ” to indicate that 
separate buildings were intended, and an occupation of a part of the tene- 
ments was occupancy within the meaning of the policy. The N. Y. C. A. 
held in Whitney vs. Ins. Co., 7 Ins. L. J., 477, that the condition must be 
construed in view of the subject matter. Where the insurance was on a 
saw-mill, delays and interruptions through the breakage of machinery, in- 
volving temporary discontinuances, were not within the contemplation of 
the parties. 

In Hartford Fire Ins. Co. vs. Doll, 7 Ins. L. J., 140, the Colorado Su- 
preme Court held that a house described as occupied by a tenant for a 
boarding-house, was sufficiently occupied by one person rooming there while 
engaged in repairing, though he ate elsewhere. The description was not a 
warranty of its continued occupancy as a boarding-house. The court said: 
“We do not think that the company, by requiring that the building should 
be occupied, stipulated for a higher degree of care and watchfulness than 
the occupancy implies.” In Hill vs. Ins. Co., 6 Ins. L. J., 314, the New 
Hampshire Supreme Court laid special stress on the distinction between the 
risk on the house of an absent family where the goods are left and where 
they are removed, based on the greater watchfulness in the one case than in 
the other ; and it was held that a notice of temporary absence while the 
goods were to remain, was fatally defective where the goods had been sub- 
stantially removed. So in the case of Sleeper vs. Ins. Co., 5 Ins. L. J., 
538, the same court held, where the occupants had taken away their wear- 
ing apparel and a portion of the furniture, intending to be gone for the bet- 
ter part of a year, that the house was vacant within the meaning of the pol- 
icy. The watchfulness sought for by the company, it was held, was defeat- 
ed by even a temporary removal of the occupants ‘ with all their provisions, 
save, perhaps, a few articles not needed for present use.” But where the 
failure to give notice of such removal is not due to any willful negligence or 
fault, itis simply of the nature of a mistake under the statute of New 
Hampshire, and will not avoid the policy. Chamberlain vs. Ins. Co., 4 Ins. 
L. J., 649. The court says of this class of stipulations, that they are condi- 
tions subsequent, and will be most strongly construed against the company ; 
but where the owner is in fault, it is not such a mistake. Sleeper vs. Ins. 
Co., supra. In American Ins. Co. vs. Pennfield, 4 Ins. L. J., 893, the ten- 
ant had removed and was no longer paying rent, but still held the key to 
deliver to the owner on his return. Two or three trifling articles remained 
in the house, for which no ownership was claimed. It was held by the Ill 
S. C. that the terms vacant or unoccupied must be construed in a popular, 
not technical sense, and that the house was vacant. 

The essential relation sustained by the ordinary use of the premises in 
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determining the question of occupancy is especially illustrated in the case of 
Ashworth vs. Ins. Co., 3 Ins. L. J., 489. The insurance was on farm build- 
ings occupied for farming purposes. The house was only used at times by 
the owner and his employees for taking their meals there when engaged in 
the vicinity, and the barn for the usual purposes of a farm barn for storing 
hay and tools, but cattle were not kept there. The Mass. S. C. held that 
occupancy required such use of the house as a dwelling, and such use of 
the barn as is incident to a barn belonging to an occupied house, or some- 
thing more than mere storage, and that neither was occupied within the 
meaning of the policy. Another admirable illustration is furnished by the 
case of Whitney vs. Black River Ins. Co., 9 Hun., N. Y., 556. The insur- 
ance was on a saw-mill, which was only run at irregular intervals as a cus- 
tom mill to saw the owner’s lumber, more or less of which was constantly 
about the mill. The court says: ‘‘ The words vacant or unoccupied must 
be construed with reference to the kind of structure or building on the prem- 
ises. ‘ Occupation of a dwelling-house is living in it.’ Paine vs. Ins. Co., 
5N. Y. 8. C. R., 619. But people do not live in a saw-mill. In Keith vs. 
Ins. Co., 10 Allen, 231, the plaintiff closed up a trip-hammer shop, the prop- 
erty insured, and it was held to be vacant. A shop of that kind ordinarily 
has people working in it on every working day. A saw-mill is different. If 
a custom-mill, it must depend on the logs brought to it for business. In any 
case, when driven by water power, it must rely on the supply of water, and 
must be idle when that fails. Nor does it appear to me that the intent of 
the owner is of any use in determining the question of mere vacancy. A 
house is none the less vacant because the owner intends to occupy it again. 
And in like manner, if a saw-mill can be said to be vacant and unoccupied in 
any case, then, if for want of water it lies idle a week, it is vacant, although 
the owner is ready to resume work as soon as he can. I cannot think that 
such should be taken to have been the meaning of the parties. * * If a few 
days of non-user are to be construed to avoid the policy, that construc- 
tion seems inconsistent with the contingencies of use which must have been 
contemplated by the parties.” 

Whether the non-occupancy is such as will avoid the policy, also depends 
on the language employed in that instrument. In Atlantic Ins. Co. vs. 
Manning, 7 Ins. L. J., 157, the policy provided that it should be void if the 
premises became vacant, or the risk was increased in any manner within the 
control of the insured. The Col. S. C. held that the meaning of the lan- 
guage was ambiguous, and where it was claimed that the building was oc- 
cupied by a tenant who had moved out, but left a portion of his furniture, 
without the knowledge of the insured, it was held that the construction 
must be most favorable to the latter, citing North Am. Ins. Co. vs. Zaenger, 
63 Ill., 465, and Ins. Co. vs. Slaughter, 12 Wall., 404. 

Unless the policy expressly stipulated to that effect, mere non-occupancy 
in the absence of bad faith does not avoid it, nor is non-occupancy usually 
such an increase of risk in itself as will work a forfeiture under a stipulation 
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against an increase of risk. In Residence F. Ins. Co. vs. Hannawold, 7 
Ins. L. J., 220, (Mich. S. C.,) the policy stipulated that in case of any 
change in the condition or occupancy increasing the risk, it must be noti- 
fied ; but there was no provision regarding forfeiture, and it was held that 
the policy was not avoided by non-occupancy, in the absence of bad faith. 
In Browning vs. Ins. Co., 7 Ins. L. J., 428, the N. Y. C. A. held that fail- 
ure to state that the premises were vacant, does not avoid the policy under 
a condition that failure to disclose any fact material to the risk should avoid 
it. But where the policy stipulated that unoccupied premises must be in- 
sured as such, and that premises insured as occupied would be avoided as 
to the insurance, by a removal without notice, and the agent knew the prem- 
ises were occupied when the policy was issued, it was held that subsequent 
non-occupancy without notice avoided the insurance, even though the pol- 
icy was silent as to the occupancy. Western vs. Ins. Co., 15 Wis., 138. 

See also, as to increase of risk : Soye vs. Merch. Ins. Co., 6 La. An., 761; 
Hawkes vs. Mut. Ins. Co., 11 Wis., 188; Gilchrist vs. Ins. Co., 8R. I., 282; 
Luce vs. Dorchester Ins. Co., 105 Mass., 297 ; Gamwell vs. Ins. Co., 12 
Cush. Mass., 167. 

In general, statements in the application or policy as to occupancy are 
not warranties of its continuance, but mere descriptions of the then condi- 
tion of the property. Browing vs. Ins. Co., 7 Ins. L. J., 428; L., L. & G. 
Co. vs. McGuire, 5 Ins. L. J., 851; O’Neil vs. Ins. Co., 3 Const., N. Y., 
122; Joyce vs. Ins. Co., 45 Me., 168 ; Jennings vs. Ins. Co., 2 Denio, 75 ; 
Smith vs. Ins. Co., 32 N. Y., 399; Hare vs. Ins. Co., 6 Gray, 85; Ins. Co. 
vs. Kimberly, 32 Md., 224. Buta warranty of future occupancy must be 
maintained. Smith vs. Ins. Co., supra; Schmidt vs. Ins. Co., 41 IIl., 295. 

Where the application, which was a warranty, stated that the property 
was unoccupied but to be occupied by a tenant, it was held that the latter 
part was not a warranty of future occupancy, but even if so, no definite time 
being stated, its continued vacancy was not a breach of contract. Hough 
vs. Ins Co., 29 Conn., 10. The description of the building as a dwelling in 
the application does not imply that it is occupied. Hill vs. Ins. Co., 10 
Hun. N. Y., 26. A stipulation against property becoming vacant, does not 
apply to vacancy existing and known when the policy is issued. Aurora F. 
Ins. Co. vs. Kranich, 6 Ins. L. J., 676. A provision against the policy be- 
coming vacant by removal of the occupant, refers to a permanent removal 
and entire abandonment, not a temporary absence. Cummins ys. Ins. Co., 
6 Ins. L. J., 135. Non-occupancy is within the provisions of a statute pre- 
scribing that a change of occupation shall not affect the validity of the con- 
tract unless the risk be increased. Cannell vs. Ins. Co., 59 Me., 582. 

It should be noted that there is an important legal difference between the 
subsequent non-occupancy of a building, and a change in the character of 
the occupancy from that represented in the application, though both may, 
in the judgment of the underwriter, materially increase the risk. In the 
one case the thing insured retains its essential character ; in the other it may 
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be radically changed. A dwelling remains such whether vacant or occu- 
pied, but if converted into a saw-mill it is no longer a dwelling. 

As to what constitutes a waiver of the stipulation in general, knowledge 
or consent of the agent is knowledge or consent of the company. In Pal- 
mer vs. Ins. Co., 7 Ins. L. J., 669, the Wis. S. C. held that a notification to 
the local agent and his acquiescence in a temporary vacancy, was an author- 
ized waiver. In St. Paul F. & M. Ins, Co. vs. Wells, 7 Ins. L. J., 912, the 
agent agreed that the house might be vacant when application was made. 
The policy, which required consent indorsed, was retained by an agent until 
after the loss, and its condition was unknown to the insured. ThelIIl. §. C. 
held that the knowledge of agent estopped the company from setting up a 
forfeiture ; the insured, not having seen the policy, had a right to assume 
that it corresponded with the agreement. See also Aitna Ins. Co. vs. Burns, 
5 Ins. L. J., 69. But the same rule, it would seem, does not always apply 
where the insured has knowledge of the terms of the contract. In Hartford 
F. Ins. Co. vs. Davenport, 7 Ins, L. J., 228, the Mich. 8. C. held that the 
insured could not set up a parol consent of the agent that the premises 
might become vacant in the future, to vary the terms of the policy subse- 
quently issued. But in Aurora F. Ins. Co. vs. Kranich, 6 Ins. L. J., 676, 
the same court ruled, where the agent consented, at the time of issuing the 
policy, to an existing non-occupancy, and the policy provided against the 
property at any time becoming vacant, that the knowledge of the agent was 
the knowledge of the company, and that the stipulation did not refer to an 
existing condition. In Gans vs. Ins. Co., the Wis. 8S. C. held that a notice 
to the agent who countersigned the policy, of non-occupancy, was valid 
against the company, although the policy stipulated that the consent of the 
company must be indorsed, and that nothing less than such indorsement 
should be deemed a waiver, and that the agent had no authority to waive 
any of the stipulations, It was held that the limitation referred only to acts 
of the agent, and not to the notice of a fact relating to the policy. But in 
Harrison vs. Ins. Co., 9 Allen, Mass., 231, the Mass. S. C. held that a re- 
quirement in the policy that notice must be given to the company, and ad- 
ditional premium paid in case of vacancy, was not waived by notice to an 
agent of limited powers, without payment of extra premium. 

See also, as to knowledge of agents : Hill vs. Ins. Co., supra ; Cone vs. Ni- 
agara IF’. Ins. Co., 4 Ins. L. J., 729; Devine vs. Home Ins. Co., 3 Ins. L. 
J., 198. 
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SUPREME COURT OF MICHIGAN. 


January Term, 1879. 
Error to St. Clair. 


FARMERS’ MUTUAL FIRE INS. CO. 
vs. 


WILLIAM BOWEN.* 


Where a mutual insurance company imposes forfeiture in case a loss occurs while 
its assessments are still unpaid, but its local agent receives past due assess- 
ments with knowledge of a loss, and forwards them to the company without 
notifying them of it, and they receive them, and two or three weeks afterward 
order the loss to be paid when adjusted, they cannot afterward refuse payment 
on the ground of the delay in paying the assessments, since they have waived 
that by receiving them when overdue, and ordering payment. 


A note written by plaintiff’s attorney before suit, and expressing the opinion that 
defendant is not liable, is not admissible in evidence for the defense. 


O’Brien, J. Arginson, and Arxixson & Atkinson, for Plaintiff in 
Error. 

Waiver of legal rights will not be lightly implied. Alemannia F. Ins. 
Cv. vs. Hurd, 37 Mich., 11 ; Bird vs. Hamilton, Walk. Ch., 371 ; Gault 
vs. Van Zile, 37 Mich., 22 ; Cromer vs. Platt, id., 132. Intent is an 
element of waiver. Hibernia Ins. Co. vs. O'Connor, 29 Mich., 241. 
By-laws are as binding as State laws on members of the company, 
(Cummings vs. Webster, 43 Me., 197 ; Came vs. Brigham, 39 Me., 38 ;) 
and may be changed so as to bind members. Shrick vs. St. Louis 
Building Co., 34 Mo., 423. 


Brown & Farranp, for Defendant in Error, cited as to waiver of 
forfeiture, Young vs. Mutual Life Ins. Co., 2 Sawyer, 325 ; Bowman 
vs. Agricultural Ins. Co., 59 N. Y., 521; Ins. Co. vs. Twining, 12 


* Submitted November 21, 1878. Decided January 14, 1879. 
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Kansas, 475 ; O’Rei'ly vs. Guardian Mutual Life Ins. Co., 3 Thomp 
& C,N. Y., 487; 1 Hun., 460 ; Koebner vs. Knickerbocker Ins. Co., 
4 Daly, 512. As to notice and preliminary proof, Unthank vs. Travel- 
lers Ins. Co., 4 Bissell, 357; Railway Pass. Ins. Co. ve. Burwell, 44 
Ind., 460 ; McMaster vs. Ins. Co. of North America, 55 N. Y., 222; 
Winnesheik Ins. Co. vs. Schuller, 60 Ill., 465 ; McComas vs. Covenant 
Mutual Life Ins. Co., 56 Mo., 573 ; Bush vs. Westcbester Fire Ins. Co., 
2 Thomp. & C., N. Y., 629 ; Franklin Ins, Co. ve. Chicago Ice Co., 36 
Md., 102 ; Taylor vs. Roger Williams Ins. Co., 51 N. H., 50; Killips 
vs. Putnam Ins. Co., 28 Wis., 472 ; McBride vs. Republic Ins. Co., 
30 Wis., 562; Hartford Ins. Co. vs. Walsh, 54 Il)., 64; Owen vs, 
Furmers’ Joint Stock Ins. Co., 57 Barb., 518; Madsden vs. Phenix 
Ins. Co., 1S. C., N. S., 24; Home Ins. Co. vs. Cohen, 20 Grat., 312; 
West Rockingham Ins. Co. vs. Sheets, 26 Grat., 854. As to the va- 
lidity of assessments, Pacific Ins, Co. vs. Guse, 49 Mo., 329; Slater 
Ins. Co. vs. Barstow, 8 R. I., 343 ; Planters’ Ins. Co. vs. Comfort, 50 
Miss., 662. As to payment of premium to agents, Morey vs. N. Y. 
Life Ins. Co., 2 Wood, 663. As to suspension of policy for non-pay- 
ment of premium, Joliffe vs. Madison Mut. Ins. Co., 39 Wis., 111. 
An assessment can only be valid when laid under the conditions stated 
in the charter. Long Pond Ins. Co. ve. Houghton, 6 Gray, 77 ; Atlantic 
Ins. Co. vs. Fitzpatrick, 2 Gray, 279 ; Thomas vs. Whallon, 31 Barb., 
172; In re Bangs, 15 id,, 264; Am. Ins. Co. vs. Schmidt, 19 Iowa, 
502 ; Savage vs. Medbury, 19 N. Y., 32; Bangs vs. Duckinfield, 18 
N. Y., 592 ; Stow vs. Wadley, 8 Johns., 124 ; Bangs vs. Gray, 2 Kern., 
477 ; Devendorf vs. Beardsley, 2% Barb., 656 ; Appleton Mutual Fire 
Ins. Co. vs. Jesser, 5 Allen, 446; Ohio Mutual Ins. Co. vs. Marietta 
Woolen Factory, 3 Ohio St., 348. 


Cootey, J. 

The defendant in error in 1865 effected with the plaintiff in error 
an insurance upon his house and household furniture, subject to the 
payment of such assessments as should be made by the company 
from year to year to meet losses suffered and expenses incurred. In 
February, 1875, the house and furniture were destroyed by fire. At 
that time there were two unpaid assessments, of which defendant 
in error had been nctified. One of the by-laws of the company pro- 
vided that where the assessments were thus overdue and unpaid, the 
assured should forfeit all claims against the company for any loss or 
damage sustained during the delinquency. Immediately after the 
fire, Bowen paid up the assessments to the local agent of the insur- 
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ance company, who received the amount with knowledge of the loss, 
but forwarded the money to the company without mentioning the 
fire, of which the officers at that time had received no notice from any 
other quarter. March 16, 1875, the board of directors of the insurance 
company adopted a resolution, ‘‘ That the secretary and chairman of 
the board of directors be instructed to draw an order on the trea- 
surer in favor of William Bowen, for the amount of Bowen’s loss, on 
the recommendation of the auditing board, when said loss is ad- 
justed.” 

It would seem that after this resolution nothing was open but the 
question of the amount of the loss. The company had received pay- 
ment of the assessments, and waived any objection to the delay in 
paying them in the most formal manner possible. Yet, on the second 
of April following, the board passe another resolution that they did 
not consider the company liable on account of the non-payment of 
the assessments. An adjustment of the loss was therefore refused. 

The circuit judge was quite right in holding the company bound 
by its reception of the assessments and recognition of the loss. The 
technical objections made on the trial are either unimportant or they 
have no merit in point of law. A letter from plaintiff’s attorney, 
written before suit was brought, was offered in evidence, apparently 
to show that he did not suppose the company was liabie, but what 
importance his opinion could have in the case we are not informed 
and the circuit judge was unable to discover. Very properly he ex- 
cluded its being submitted to the jury. 

The judgment must be affirmed with costs. 

The other justices concurred. 





Report of Decisions. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Court of Common Pleas No. 2 of Allegheny County. 


SOUTHSIDE FIRE INS. Co. 
vs. 


JOHN F. MUELLER, ror Usr.* 


M. insured with the Southside Insurance Company for three years from September 
15, 1874, giving his note September 22, 1874, at three months, for the premium 
of $180. The policy contained a stipulation that for any cause ‘‘it shall be 
optional with the company to terminate the insurance after notice given to the 
assured or his representative of their intention to do so ; in which case the com- 
pany shall refund a ratable proportion of the premium.” In it was inserted this 
provision : ‘* Loss, if any, payable to the Rochester Building and Loan Associa- 
tion No. 2, as their interest may appear.” The premium note was protested for 
non-payment. On March 19th the company canceled the policy with notice 
to the Rochester Building and Loan Association, the holder thereof. On De- 
cember 13-14, 1875, the property was destroyed by tire. In the meantime the 
insurance company had dissolved, and Mr. L., the former president, was the 
only person authorized to act for it. On him, defective proofs of loss were 
served, and from his failure to object to their sufficiency, ‘plaintiff inferred wai- 
ver of the defects. 

Held, notice to a representative of the assured—the holder of the policy—of the 
cancellation was sufficient, and the cancellation took effect from the service. 


The protested note was not cash, but the evidence of a broken promise to pay the 
premium which the assured had no right to until payment of the earned por- 
tion of the premium, and there was nothing of which to refund a ratable pro- 
portion. 

Where no word or action has been said or done by the assurer to mislead the in- 
sured or throw him off his guard, mere silence is not enough to infer a waiver. 


Action on the covenants in a policy of insurance. 

The Southside Fire Insurance Company was a corporation doing 
business in the city of Pittsburgh, under the laws of the common- 
wealth of Pennsylvania. 

On September 17, 1874, it issued its policy, No. 1644, for the term 
of three years from that date, in the sum of $2,000. The policy in- 


* Opinion filed Nov. 11, 1878. From Pittsburgh Legal Journal, 
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sured a two story flour-mill, in Freedom, Beaver County, Pa., belong- 
ing to John F. Mueller, but by him mortgaged to the Rochester 
Building Association, No. 2. By the terms of the policy, it was pro- 
vided : “Loss, if any, payable to the Rochester Building Association, 
No. 2, as their interest may appear.” The premium was $180; but 
instead of paying it in cash, Mueller, by an arrangement with Mr. E. 
Kelber, an agent of the insurance company, gave his promissory note 
for $180, dated September 22, 1874, payable at ninety days after date, 
to the order of E. Kelber, agent Southside Insurance Company. The 
company received the note and issued the policy. The note, however, 
was not paid at maturity, and was protested for non-payment. By 
the terms of the policy, it was provided, in/er alia: “ Art. 1. * * * If, 
during the insurance, the risk be increased by the erection of build- 
ings, or by use or occupation of neighboring premises or otherwise, or 
if, for any other cause, the company shall so elect, it shall be optional 
with the company to terminate the insurance, after notice given to the 
assured or his representative, of their intention to do so; in which 
case the company will refund a ratable proportion of the premium.” 
Availing itself of this provision, the company, on March 19, 1875, re- 
solved to and did cancel the policy, and forthwith gave notice of such 
cancellation to the Rochester Building Association, No. 2, which duly 
received such notice. No further negotiations or business with rela- 
tion to the policy took place between any of the parties thereto until 
after December 13-14, 1875. At that date, the mill described in the 
policy was totally destroyed by fire. 

In the meantime the insurance company, upon the petition of the 
stockholders, was dissolved on August 7, 1875. No trustee, however, 
was appointed by the court until May 13, 1876. 

The plaintiff, however, claiming a right to recover under the policy, 
prepared what purported to be a proof of loss, and left it at the pri- 
vate residence of Hugh Lafferty, who, prior to the dissolution, had 
been the president of the company. It was not denied that he re- 
ceived them, but there was no evidence from which a waiver could be 
implied except his silence. 

Under the instructions of the court, the jury found a verdict in favor 
of the plaintiff for $2,054.09. 

Among others the following points were submitted : 

Plaintiff’s first point : That if the proofs of loss offered in evidence 
by the plaintiff were received without objection by Mr. Lafferty, who 
was then the sole executive officer of the insurance company, it is 
now too late for the defendant to allege want of compliance by the 
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plaintiff with the ninth condition or covenant of the policy ; and if 
the jury so find, they may further find a waiver of all objections to 
the proofs of loss, and in that event need give them no further consid- 
eration. 

Answer. Affirthed. 

Plaintiff's third point. An insurance company has no right to de- 
prive a party of his insurance simply because the premium is unpaid. 
And when a policy, as in the case with the policy sued on, has in it a 
condition reserving to the insurers the right to terminate the risk at 
any time on giving notice and refunding a ratable portion of the 
premium, the return of the premium is an essential part of the con- 
dition to be performed, and a prerequisite to the right to terminate 
the risk. And where there has been a note given for the premium 
instead of the payment thereof in money, there must either be an ab- 
solute tender of the note by the insurer to the insured, or a tender up- 
on the terms of paying the insurer the earned part of the premium, 
or the company must otherwise provide for the return of the un- 
earned premium before any attempted cancellation of the risk will be 
operative. And if the jury find that no such tender, either absolute or 
qualified, was made by the company defendant in this suit, to either 
the legal or equitable plaintiff, and that the note was accepted by the 
company as payment of the premium, then the alleged cancellation of 
the policy by the defendant was ineffectual, and does not bar the 
plaintiff's recovery. 

Answer. Affirmed. 

Defendant's fourth point : That if they believe that the defendant 
corporation on or about March 19, 1875, resolved to and did cancel 
the policy in suit, and gave notice of such cancellation to the Roches- 
ter Building Association No 2, and that said association received said 
notice of cancellation prior to the date of the fire, then plaintiff can- 
not recover. 

Answer. Refused as presented. We are of opinion that notice to 
John F. Mueller was also necessary, and a refunding or tender to re- 
fund to him or the Rochester Building Association No. 2, of a ratable 
proportion of the premium unearned, essential to a proper and legal 
cancellation of the policy. 

With others, the answers to these points were assigned for error. 


Gro. N. Monro and J. S. Frrauson, for Plaintiff in Error. 
Joun H. Muetter and J. M. Stoner, for Defendant in Error. 
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TRUNKEY, J. 

Mueller’s policy was for the term of three years from the 15th of 
September, 1874, for a premium of $180. It contained a stipulation 
that for any cause, “it shall be optional with the company to termin- 
ate the insurance after notice given to the assured or his representa- 
tive of their intention to do so; in which case the company will re- 
fund a ratable proportion of the premium.” This provision was also 
inserted, to wit, “ Loss, if any, payable to the Rochester Building As- 
sociation, No. 2, as their interest may appear.” The said association 
took and retained possession of the policy until after the fire. Muel- 
ler gave his note dated September 22, 1874, at three months, for the 
premium, which was protested for non-payment. On the 19th March, 
1875, the company canceled the policy and served notice on its holder 
as follows: You are hereby notified that policy No. 1644, issued to 
John Mueller by this company on the 15th of September, is hereby 
canceled for non-payment of premium.” To this no response was 
made. The property insured was destroyed on the 14th of Decem- 
ber, 1875. 

Notice of cancellation was requisite upon Mueller or his representa- 
tive, not on both. No one could better answer as representative than 
he who had the custody of the policy and would be entitled to the 
money in case of loss. The notice was sufficient, and the cancellation 
took effect from the service. Had the premium been tendered and re- 
fused within a reasonable time, a question might exist which is not now 
in the case. There was no offer topay. Itis said the policy remained 
valid because the company did not refund a ratable proportion of the 
premium. Non-payment of the premium was the very cause of can- 
cellation. Refund what? The evidence of a broken promise to pay ? 
The company had received no money. No legerdemain could make 
that protested note appear as cash. Mueller had no right to the note 
until payment of the proportionate part due when the policy ended. 
It was his paper, received and held by the company, between them a 
mere contract, subject to any legal or equitable defense. The insured 
has no just ground for complaint. For three months his note stood as 
if a payment of the premium ; for three months longer the policy was 
permitted to continue in force ; and for nine months after the cancel- 
lation, he was content. At no time did he tender or offer to pay a 
dollar for restoration of the policy. Too often insurance companies 
set up technical and trifling defenses against payment of losses ; but 
that is no reason for holding a policy valid after its cancellation ac- 
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cording to the terms of the contract, and a long neglect by the in- 
sured to pay the stipulated price for the insurance. 

Another point may be noticed. The ninth condition of the insur- 
ance provided that the loss should not be payable until the produc- 
tion of a certificate of an officer as therein directed. It is alleged 
that production of the certificate was waived. Let it be conceded 
that Lafferty was duly authorized to act for the company. Also that 
silence under many circumstances may be evidence of a waiver—as 
where payment is refused for a specified cause ; or where a defect is 
pointed out in proofs or certificates ; or where after receipt of proofs 
the company act upon them as if correct in treating with the insured ; 
or where the company resort to and agree upon another mode of as- 
certaining the loss. Waiver as to a defect, not the ground of objec- 
tion, refusal or action, may well be inferred from silence. But where 
no word or act has been said or done by the assurer to mislead the in- 
sured, or throw him off his guard, mere silence is not enough to in- 
fer waiver. Beatty vs. Lycoming Co. Mut. Ins. Co., 16 P. F. Smith, 9. 
Mueller left the papers with Lafferty’s wife, and he received them 
from her. There was no communication between them orally or in 
writing. Lafferty did nothing. There was no evidence of waiver to 
submit. 

Judgment reversed. 
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SUPREME COURT OF PENNSYLVANIA. 
Error to Common Pleas of Westmoreland County. 


FAYETTE COUNTY MUTUAL FIRE INS. CO. 
vs. 


WILLIAM B. NEEL, Asstanzz.* 


As assignment of a policy of insurance by a bankrupt to his assignee is a transfer 
of the legal title with power to administer, rather than an assignment by way of 
sale, and unless specially prohibited in the policy does not avoid it. 


Where the policy and by-law requires a disclosure of incumbrances to obtain a new 
policy, and do not require a disclosure of incumbrances to obtain an extension, 
and an incumbrance is created after the policy, and the agent of the insurer in 
— of his authority extends the policy, failure to disclose such incum- 

rance will not avoid the policy. 


Action in assumpsit by William B. Neel, assignee of John D. Me- 
Caleb, bankrupt, against the Fayette County Mutual Fire Insurance 
Company. 

On the 21st day of April, 1873, a policy of insurance was issued by 
the Fayette County Mutual Fire Insurance Company, upon his appli- 
cation, to John D. McCaleb, upon a two story brick shingle roof 
dwelling-house, in the borough of Mount Pleasant, in consideration of 
fifteen dollars in cash, and a promissory note of $200. The policy was 
for the payment of $2,000 in case of loss, and was to expire on the 
21st day of April, 1876. 

On the 11th day of April, 1876, John D. McCaleb presented his pe- 
tition in the District Court of the United States, and on the same day 
was adjudicated a bankrupt. 

On the 21st of April, 1876, a certificate of renewal was issued on the 
policy for one year to John D. McCaleb ; premium note $200, cash $4. 


* Decision rendered Nov. 4, 1878. From the Pittsburgh Legal Journal, 
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On the 13th day of May, 1876, William B. Neel was appointed as- 
signee in bankruptcy. May 25, 1876, deed of assignment was made, 
and recorded on May 31, 1876. 

On the 29th of May, 1876, the house was destroyed by fire. 

On the 4th of March, 1876, John D. McCaleb executed a mortgage 
on this property to the Mount Pleasant Building and Loan Associa- 
tion to secure a loan of money. 

There was no assignment made on the policy itself, and no consent 
of the president or secretary had before the loss ; no notice given to 
the company of the adjudication in bankruptcy, nor of the execution 
of the mortgage to the Building and Loan Association. 

The defense offered in evidence the application of John D. McCaleb 
for the insurance of the property, in which were the following ques- 
tions and answers, the answers being made by the appellant : “ What 
incumbrance, if any, is now on the property? None. What other 
insurance, if any, is there on the property to be insured, and in what 
office? None.” 

They also offered in evidence the charter and by-laws of the compa- 
ny, calling attention to the following from the charter : “Sec. 10. That 
in case any insured, named in any policy or contract of insurance 
made by the said corporation, shall sell, convey or assign the subject 
insured, it shall be lawful for such assured to assign and deliver to 
the purchaser such policy or contract ofinsurance ; and such assignee 
shall have all the benefits of such policy or contract of insurance, and 
may bring or maintain a suit in his own or her own name ; provided, 
that before any loss happens, he or she shall obtain consent of the 
president or secretary to such assignment, and have the same in- 
dorsed on or annexed to such policy or contract of insurance, to be 
according to the aforesaid directions for that purpose, and not other- 
wise.” 

From by-laws: “Article 8, sec. 1. All persons insured by this 
company, and sustaining loss or damage by fire, are forthwith to give 
notice thereof to the company, and within thirty days after said loss, 
to deliver in a particular account of such loss or damage, signed with 
their own hand, and verified by their oath or affirmation, or the oaths 
or affirmations of others ; and also, if required, by their books of ac- 
count and other proper vouchers. They shall also declare on oath or 
affirmation whether, and if any, what, other insurance has been made 
on the same property ; if there be any fraud or false swearing, the 
claimant shall forfeit all rights secured by virtue of his policy.” 

“ Article 16, sec. 1. Persons insuring property in this corporation 
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must give notice of any other insurance in their behalf on the same, 
and cause such other insurance to be indorsed on their policies, in 
which each corporation or insurer shall be liable only to a ratable pro- 
portion of any loss or damage which may be sustained. And unless 
such notice is given the insured will not be entitled to recover in case 
of loss.” 

Verdict for plaintiff for $2,106.33. 

Among other assignments of error were the following : 

The court erred in instructing the jury that the assignment in bank- 
ruptcy before the date of the burning, did not destroy the title to the 
property in the assignor, being only an assignment in law and not in 
fact, and that for this reason the plaintiff was entitled to recover. 

The court erred in instructing the jury that an incumbrance subse- 
quent to the 21st of April, 1873, and before the reinsurance on the 
21st of April, 1876, did not affect the right of the plaintiff to recover 
under the policy, constitution and by-laws of the company. 


A. A. Srewart, for Plaintiff in Error. 
H. D. Foster and McArrr & Atkinson, for Defendant in Error. 


Per Curtam. 

There was no assignment of the policy in this case, within the pro- 
hibition of the policy. Bankruptcy, unless specially excepted, is but 
a legal transfer in trust for creditors, and the bankrupt if an over- 
plus ; and confers a power to administer rather than an assignment 
by way of sale. Sale may be its effect. The incumbrance was not 
within the terms of the policy, being created afterward. The so- 
called renewal for a year was but a continuance by operation of a by- 
law, the secretary being authorized to extend in the absence of rea- 
sons known to him to forbid. Neither the policy nor the by-law re- 
quired a disclosure of incumbrances, as is the case to obtain a new 
policy. We discover no error. 


Judgment affirmed. 





Report of Decisions. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas, Allegheny County. 


MILLVILLE INSURANCE COMPANY 
vs. 


WILGUS.* 


The insured had purchased the property, paying half the purchase money down 
the balance to be paid in the following year, when he was to receive a deed 
The property was burned in the interval. 


Held, that though his title was an equitable one, it vested in him the entire, un 
conditional and sole ownership, subject to the payment of the balance, which 
was an incumbrance, and he had a right to so represent it. 


Held, that the insurance of an equitable owner is not necessarily limited to the 
purchase money paid. 


Judgment affirmed. 


Together with this case were argued other cases respectively of the 
City, the Ben Franklin, and the Kenton insurance companies against 
the same defendant. This case was tried before Stowe, P. J., and the 
others at one time before Builey, J. The policies were alike in terms 
and conditions, and in the trial of the latter cases Judge Bailey 
adopted the rulings of the president judge in all cases where appli- 
cable. These rulings covered the points discussed in the opinion of 
the Supreme Court. 

In 1876 T. B. Wilgus purchased at an Orphans’ Court sale an old 
distillery property in Bridgeport, Fayette County, consisting of five 
buildings and outhouses. He paid $3,000, and the balance ($3,000) 
was to be paid in February, 1877, when he was to receive a deed. 

He obtained insurance in twelve companies upon the different 
buildings, in the sum of $23,500, between March 9th and June Ist, 


* Decision rendered January 6, 1879. From the Legal Journal. 
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1876. A fire occurred June 22d, 1876, which destroyed the proper- 
ties insured in these companies. 

The policies contained the following condition : 

‘* And it is also a condition of this insurance, that if the interest of 
the assured in the property be any other than the entire, uncondi- 
tional, and sole ownership of the property, for the use and benefit of 
the assured, or if the building insured stands on leased ground, it 
must be so represented to the company, and expressed in the written 
part of this policy, otherwise the policy shall be void.” 

In the course of the examination of John R. Gloninger, (the agent 
of the companies who issued the policies,) defendant’s counsel pro- 
posed to ask him whether or not he would have taken the risks had 
he known the true nature and extent of the plaintiff’s ownership of 
the property.- To this plaintiff’s counsel objected. The court sus- 
tained the objection and excluded the evidence. 

During the progress of the case in chief, defendant’s counsel called 
Mr. Canon, and proposed to prove that, after the jury had been 
sworn, Wilgus called upon the witness and asked him if he was ac- 
quainted with Mr. Murphy, who was engaged in the boot and shoe 
business on Wiley Street, and said that he had a big suit in court ; 
that Mr. Murpby was on the jury ; that he thought the witness was 
acquainted with him, and that if he would see Mr. Murphy he could 
do him a good deal of good. The witness told him that he didn’t 
know Mr. Murphy, and that Wilgus then said that he had been hunt- 
ing for Joseph H. Borland, who was acquainted with Mr. Murphy, 
but was unable to find bim ; that he wanted him to see Mr. Murphy, 
who was on the jury ; that he could do him a great deal of good, 
and then said that he would go and hunt again for Mr. Borland, and 
see if he could not find him for that purpose ; that during the con- 
versation he produced a paper which apparently contained the names 
of the jurors in the case. 

This offer upon objection was overruled by the court. 

Defendent’s counsel further proposed to prove, in connection with 
the evidence previously given, bearing upon the alleged fraudulent 
character of the insurance and loss, that plaintiff kept a shoe store 
in Brownsville in 1872 ; had his goods fully insured ; that an incen- 
diary fire occurred in the night, in August, 1872, whereby his goods 
were destroyed ; that he made claim for and was paid for the loss ; 
that afterward, in 1874, he was again engaged in the same business ; 
had his goods heavily insured ; that another incendiary fire originated 
in his store, whercby his goods were destroyed, and that he again 
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made claim and was paid the loss. Also, to prove in this connec- 
tion that, at the time of the last-named fire, he was at Pittsburgh, 
as he was on the occasion of the present fire. This was objected to, 
but the objection was overruled and evidence received. The evidence 
failing to show that Wilgus had not suffered los; beyond the insur- 
ance, plaintiff’s counsel moved the court to strike it out, on the 
ground that it did not come up to the offer ; the court granted the 
motion, and withdrew it from the consideration of the jury. 

The court instructed the jury that the title of plaintiff was the en- 
tire, unconditional and sole ownership of the property. 


Suarswoop, J. 

These cases all involve the same principle, and were argued together. 
The plain iff below had purchased the premises upon which these 
insurances were effected, at an Orphans’ Court sale, the terms of 
which were one half cash and the other half in one year. He made 
the first payment, and before the year expired the loss occurred. The 
condition of the policies relied on to avoid them was ‘‘ that if the 
interest of the assured in the property be any other than the entire, 
unconditional and sole ownership of the property, for the use and ben- 
efit of the assured,” it must be so represented and expressed. The 
plaintiff’s title was an equitable one, but it nevertheless vested in him 
the entire, unconditional and s le ownership, subject to the payment 
of the balance of the purchase money. This balance was practi- 
cally an incumbrance. It is true the legal title was in the venders, 
but they could use it only to enforce the payment of the price agreed 
upon. In this respect it is exactly the case of a mortgage, which 
vests the legal title in the mortgagee for the same purpose. Had the 
property been swallowed up by an earthquake, the entire loss would 
have fallen on the plaintiff. 

In Reynolds vs. State Mutual Insurance Company, 2 Grant’s Cases, 
326, there was a representation that the property was not incum- 
bered. The language of the opinion indeed favors the idea that an 
equitable owner cannot insure beyond the purchase money paid. Yet 
Mr. Justice Black adds, “If we regard the difference between a legal 
and equitable title as totally immaterial, (and perhaps we ought so 
to regard it,) then the unpaid balance of the purchase money must 
be treated as an incumbrance.” It is clear that if the owner could 
not insure beyond the purchase money paid, he would be often en- 
tirely without indemnity. He is personally liable for the balance of 
the purchase. He may have made expensive improvements, or the 
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property may have greatly appreciated. It is very easy for the in- 
surance company, by proper questions, to draw out the exact nature 
of the title of the insured. In the cases before us, no inquiry was 
made as to incumbrances. According to the law of Pennsylvania, the 
insured had a right to consider himself as the en‘ire, unconditional 
and sole owner. There is nothing in the remaining assignments re- 
quiring notice. 
Judgment affirmed. 


SUPREME COURT OF MICHIGAN 


January Term, 1879. 


ETNA INSURANCE COMPANY 
vs. 


CHARLES RESH. 


The application was a warranty. The insured stated that there was no incum- 
brance, and that his title was absolute, whereas the property was incumbered 
by a mortgage, and he had only a life interest. 


Held, that there was material misrepresentation, which avoided the policy. 
Judgment reversed. 


Norris & Unt, for Plaintiff in Error. 
Smmonps & Fiercuer, for Defendant in Error. 


Campsett, Ch. J. 

Resh, who with his wife was in possession of a house granted tohim 
and his wife by the same deed, obtained insurance on his furniture 
and other chattels, and on the dwelling, describing it as “his frame 
building, occupied by assured for residence and hotel,” etc. 

Being destroyed by fire, he made proof of loss, but payment was 
resisted because he had misdescribed his interest and concealed an 
incumbrance. 





272 Report of Decisions. [ April, 


Reference was mae in the policy to his written application which 
was declared to be a warranty, and the policy was to be avoided for 
any omission to make known a material fact. 

In his application there was one express inquiry in the following 
form : “Question 16. Incumbrance. What incumbrance, if any?” 
To this he answered, ‘‘ None.” 

Another question was: “Title. Is your title to and interest in this 
title absolute? If not, state its nature and amount, give name, in- 
terest, and amount of others concerned?” Answer, ‘‘ Yes.” 

The jury found these answers were filled out in perfect fairness 
and good faith by the agent, from Resh’s oral answers to his questions, 
and signed. 

In fact there was $300 mortgage on the premises, given by Resh 
and wife. The court below allowed him to recover for an undivided 
half interest in the house, one half of the insurance money, and left 
the materiality of the false statements to the jury. 

We think this was error. There was no room for disputing the 
materiality of such questions when both parties have made them, so 
plainly, conditions of insurance, and the existence of incumbrances 
would be material, unless so trifling as to be manifestly unimportant, 
whether the conditions are or are not treated as warranties. The 
misrepresentation of the title was in the highest degree important. 
Resh had no absolutely inheritable interest at all. He was neither a 
tenant in common nor an ordinary joint tenant. His estate in case 
of his death went by survivorship to his wife, and during their lives, 
whatever his right may have been, it was not an undivided half of the 
property. It is impossible to say this was not a material misrepre- 
sentation. 

There was no waiver, and the policy was avoided by the false state- 
ment. 

There is no occasion, therefore, to consider the other points in the 
case. Judgment must be reversed, with costs, and a new trial granted. 

The other justices concurred. 
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SUPREME COURT OF INDIANA. 


Appeal from Tippecanoe Circuit Court. 


OWEN DALY er At. 
vs. 


NATIONAL LIFE INS. CO. OF UNITED STATES 
OF AMERICA.* 


Notes and mortgage taken by a foreign corporation through its local agent in In- 
diana, for money loaned, are not void because the company and its agent had 
not at the time complied with the Indiana law requiring the filing of certain 
papers authorizing the agent to aceept service, etc. But if the non-compliance 
existed at the commencement of suit for foreclosure, the action was premature- 
ly brought, and the fact could be pleaded in abatement. 


The Congress of the United States has no power to charter a private corporation, 
except in virtue of its functions as the local legislature of the District of Colum- 
bia, and a corporation so chartered is a foreign corporation within the meaning 
of the Indiana statutes, 


Where the company’s charter authorizes the investment of its funds in such secur- 
ities as it might elect, and among others, is required to invest in bonds and 
mortgages, the taking of a note and mortgage is not wltra vires. , 


A cross action in the nature of a set-off, alleging money had and received, and 
owing to defendant, is sufficient against a demurrer thereto for want of facts. 


Judgment reversed. 


Wison & Apvams, for Appellants. 
Jones & Miter, for Respondent. 


Hows, C. J. 

This was an action by the appellee as plaintiff against the appel- 
lants, to recover the amount of a note executed by the appellant, 
Owen Daly, to the appellee, and to foreclose a mortgage executed by 
said Daly and his wife, to secure the payment of said note, on certain 
real estate in Tippecanoe County. The other appellants were made 
party defendants as junior mortgagees. 

* Decision rendered March 10, 1879. 
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The appellants separately and severally demurred to the appellee’s 
complaint, upon the ground that it did not state facts sufficient to con- 
stitute a cause of action, and because appellee had no legal capacity 
to sue, which demurrers were severally overruled, and to these de- 
cisions the appellants severally excepted. 

The appellants, Owen Daly and Catharine Daly his wife, jointly an- 
swered in three affirmative paragraphs. The fourth paragraph was in 
the nature of a cross-complaint by the appellant Catharine Daly, and 
the fifth paragraph was set-off by appellant Owen Daly. 

The appellee demurred “separately to the first, second and third 
paragraphs of the joint answer of the defendants Owen and Catharine 
Daly, and to the separate answers of each of said defendants, and as- 
signs for cause that they, nor either of them, state facts sufficient to 
constitute a defense to appellee’s complaint,” which demurrer was sus- 
tained by the court as to each of said paragraphs or answers, to which 
decisions the appellants, Owen and Catharine Daly, severally except- 
ed. The other appellants made default, and the appellants, Owen and 
Catharine Daly, refusing to answer further, a finding and judgment 
were made and rendered in favor of the appellee for the amount of 
the note in suit, and for the foreclosure of the mortgage, and for the 
sale of the mortgaged property etc., as prayed for in the appellee’s 
complaint. 

In this court the appellants, Catharine and Owen Daly, have as- 
signed as errors the decisions of the Circuit Court in overruling their 
demurrer to the complaint, and in sustaining the appellee’s demurrer 
to the several paragraphs of their answer. We will consider and de- 
cide the several questions presented by the alleged errors in the or- 
der of their assignment. 

1. In their argument of this cause in this court, appellants’ counsel 
have not even alluded to the alleged error in overruling their demur- 
rer to the complaint. The error, if it existed, is therefore waived. 

2. In the first paragraph of their joint answer, the appellants, Owen 
and Catharine Daly, admitted the execution of the note and mort- 
gage described in the complaint, but they alleged in substance that 
they ought not to recover judgment thereon, because they said that 
appellee was a corporation created by an act of the Congress of the 
United States of America, approved July 25, 1868 ; that the appellee, 
after its organization, to wit, on the 10th day of January, 1872, at the 
city of Lafayette, Indiana, received of said appellants said notes and 
mortgage, and that the appellee then and there was transacting busi- 
ness by one Wm. J. Cunningham, local agent of the appellant for 
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Lafayette aforesaid ; that on said 10th day of January, 1872, the exe- 
cution and delivery of said notes and mortgage to the appellee, through 
the agency and employment of said Wm. J. Cunningham, was wholly 
unlawful in this, that at no time before the execution of said notes and 
mortgage, nor at any time since while he acted as such agent, did the 
said Wm. J. Cunningham deposit in the clerk’s office of Tippecanoe 
County, Indiana, the power of attorney, commission, appointment or 
other authority under or by virtue of which he acted as agent of the 
appellee, nor did the said Cunningham, before or since transacting 
said business with said appellant Owen Daly, file with the clerk of the 
Circuit Court of Tippecanoe County, Indiana, a duly authenticated 
order, resolution or other sufficient authority of the board of direc- 
tors or managers of the appellee corporation, authorizing citizens or 
residents of this State, having a claim or demand against said corpo- 
ration arising out of any transaction in this State with such agent, to 
sue for and maintain an action in respect to the same in any court of 
the State of competent jurisdiction, and further authorizing service of 
process in such action on such agent to be valid service on such cor- 
poration, and that such service shall authorize judgment and all other 
proceedings against such corporation ; nor did said corporation-appel- 
lee, nor any one else for said appellee or said Cunningham, file as 
aforesaid either of said papers as aforesaid, as required by law. 

Wherefore said appellants said that said notes and mortgage were 
illegal and void, and the appellee ought not to recover judgment there- 
on, as asked in its complaint. 

This paragraph of answer, as is manifest from its averments, was 
founded upon the provisions and requirements of the first and second 
sections of “an act respecting foreign corporations and their agents 
in this state,” approved June 17, 1852. 1 R. S., 1876, p. 373. 

The paragraph is a good defense, not in bar but in abatement of 
the action as one prematurely brought, if the appellee was and is a 
foreign corporation. The notes and mortgage were not void by rea- 
son of the non-compliance of the appellee and its agent Cunningham 
with the requirements of the act cited, but if the appellee was a for- 
eign corporation, and if at the commencement of this suit neither the 
appellee nor its agent had complied with the requirements of the 
statute, then this action was prematurely brought, and for this reason 
it must abate. The Walter A. Wood Mowing etc., Co. vs. Caldwell, 
54 Ind. Rep., 270. 

For the purposes of this case, it is admitted by the appellee's de- 
murrer to the first paragraph of the answer that when this suit was 
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commenced, neither the appellee nor its agent had complied with the 
requirements of the foreign corporations act before cited. So far as 
this paragraph of answer is concerned, therefore, the only question for 
our decision is this : 

Was and is the appellee a foreign corporation within the meaning 
of the statutes of this State ? 

In section 1 of the foreign corporations act, above cited, the General 
Assembly of this State have indicated in plain language what are for- 
eign corporations within the purview of this act. They are corpora- 
tions ‘‘ not incorporated or organized in this State.” 

In article 40, section 681, of the practice act, the legislature have 
again defined a foreign corporation as “a corporation created by or 
under the laws of any other State, government or country.” 2R.S., 
1876, p. 281. The appellee was not incorporated or organized under 
the laws of this State, but it was and is a corporation created by and 
under the laws of another government, to wit, that of the United 
States. The appellee was incorporated by an act of Congress of the 
United States, and its counsel claim that for this reason it is “ gov- 
erned by a law paramount to the laws of this State.” The United 
States is a government whose powers are limited by the Constitution 
of the United States. The Congress of the United States, in so far as 
it legislates for that government, has neither the right nor the power 
to incorporate a private corporation such as is the appellee. 

In addition, however, to the power conferred upon Congress by the 
Constitution of the United States, to legislate for that government, it 
is expressly provided in that instrument, that the same Congress 
should have power “to exercise exclusive legislation in all cases what- 
soever, over such district (not exceeding ten miles square,) as may by 
cession of particular States, and the acceptance by Congress, become 
the seat of the government of the United States.” 

Under this provision the Congress of the United States became 
and was the local legislature of the District of Columbia, and as such, 
and as such only, had the right and the power to provide for the in- 
corporation of a private corporation, such as the appellee, within and 
for said district. 

Although the statute under which appellee became incorporated 
was enacted by the Congress of the United States, yet in its enact- 
ment, Congress was acting and could only act as the legislature of the 
District of Columbia ; and under this statute the appellee was and 
became a corporation, not of the United States, but of said district. 

The status of the appellee as a corporation is recognized by Con- 
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gress in section ten of the act under which it was incorporated, in 
which section it was expressly stipulated that the ‘‘ local habitation,” 
the office of the appellee, “shall be located in the city of Washington, 
in the District of Columbia.” Not only so, but while the appellee is 
authorized to “establish branches or agencies elsewhere,” it was 
further stipulated in said section ten that this should be done “ sub- 
ject to the laws of the States, respectively, in which they may be es- 
tablished.” 

It seems very clear to us, that the appellee was and is a foreign 
corporation within the purview and meaning of the act before cited 
“respecting foreign corporations and their agents in this State.” 

The point is made by the appellee’s attorneys, in their brief of this 
cause, “that the act of December 21, 1865, in relation to foreign insur- 
ance companies, supersedes and repeals the general act of June 15 [17?} 
1852, before cited,” “respecting foreign corporations and their agents 
in this State.” The act of December 21, 1865, regulating foreign 
insurance companies, contained no repealing clause or section. It 
therefore repealed any prior legislation ; it was not an express repeal 
but a repeal by implication. Such a repeal, a repeal by implication, 
arises where the later legislation is clearly inconsistent and in conflict 
with the provisions of the older statute. Where the two enactments are 
irreconcilable, one with the other, the later statute stands and operates 
as a repeal of the prior enactment, to the extent, and only to the ex- 
tent, of the conflict between the two statutes. 

The act of December 21, 1865, by its express terms is applicable to 
two classes of foreign insurance companies, and to their transaction of 
a particular business within the State of Indiana, and that far forth 
the provisions of that act supersede and virtually repeal, as the 
later expression of the legislative will, so much of the foreign cor- 
porations act of June 17, 1852, as is in conflict with these provisions. 

But if the appellee is a foreign insurance company, which does not 
fall within either of the two classes of such companies mentioned in 
the latter act, or if the appellee, in its dealings with the appellant, 
was engaged in a business the transaction of which the later act 
did not attempt to regulate or restrain, in either event it cannot be 
said, as it seems to us, that the provisions of the act of December 21, 
1865, as applicable to the case at bar, have superseded or repealed, 
or in any manner impaired any of the requirements of the act of 
June 17, 1852, respecting foreign corporations or their agents in this 
State. 


The appellee was a foreign insurance company, but as we have said, 
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it did not fall within either of the two classes of foreign insurance 
companies mentioned in the act regulating such companies doing 
business in this State, approved December 21, 1865. 1 R. S., 1876, 
p. 594. 

The first section of said act relates to companies “ incorporated 
by any other State than the State of Indiana.” 

Section two of said act contains provisions in relation to companies 
“ incorporated by any government foreign to the United States.” 

The appellee was not “incorporated by any other State than the 
State of Indiana,” nor “by any government foreign to the United 
States,” therefore, it is clear that the act of December 21, 1865, was 
not applicable to the appellee. The act in question attempted and 
was intended to regulate foreign insurance companies only in the 
transaction of the “business of insurance,”—and of no other busi- 
ness ; therefore it is clear that the provisions of said act were not ap- 
plicable to the transaction of the’particular business mentioned and 
described in the first paragraph of appellants’ answer. In conclusion, 
therefore, we hold that the appellee was and is a foreign corporation, 
within the purview and meaning of the act of June 17, 1852, respect- 
ing foreign corporations, and their agents in this State, and bound to 
comply with the requirements of that act ; and as the first paragraph 
of appellants’ joint answer stated very clearly the non-compliance of 
the appellee and its agent with those requirements, we think that the 
appellee’s demurrer to that paragraph ought to have been overruled. 

3. The second paragraph of appellants’ joint answer sets up sub- 
stantially the same matters which are stated in the first paragraph of 
said answer, and it contains some additional matter in relation to the 
issue of a policy of insurance by the appellee on the life of the ap- 
pellant, Owen Daly, etc. etc., which we regard as immaterial. For 
the reasons given by us in determining the sufficiency of the first 
paragraph of said answer, we think the Circuit Court erred in sus- 
taining the appellee’s demurrer to the second paragraph of said joint 
answer. 

4. In the third paragraph of their joint answer the appellants, 
Owen and Catherine Daly, alleged in substance that they admitted 
the execution of the notes and mortgage set forth in appellee’s com- 
plaint, but they said appellee ought not to maintain an action 
thereon, because the appellee was a corporation organized under an 
act of Congress, approved July 25, 1868, a copy of which act was 
filed with and made a part of said answer ; that said notes and mort- 
gage were not executed by them as the evidence of or security for 
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any loan of money, or other thing of value previously contracted for 
money due to the appellee from said appellants, or either of them, 
but the same was the first and original transaction between the ap- 
pellee and the appellant Owen Daly, and was for the original loan of 
money therein made by appellee to said Owen Daly ; and the appel- 
lants averred that the appellee had no authority, by virtue of its said 
charter, to make said loan and take said notes and mortgage set forth 
in the complaint, and that said notes and mortgage were wholly void 
for want of such authority. Wherefore the appellants said that the 
appellee ought not to maintain this action. 

It will be seen from the averments of this paragraph that the ap- 
pellants claim therein that the acts of appellee in making the loan to 
appellant, Owen Daly, and in taking the notes and mortgage in suit, 
as evidence of and security for such loan, were ultra vires, and there- 
fore void. 

In support of this position, the appellants rely upon a clause in the 
fifth section of the appellee’s charter, wherein it is provided that it 
shall be lawful for the appellee “to purchase, hold and convey such 
real estate,” among others, “as shall have been mortgaged to it in 
good faith, by way of security previously contracted for moneys due.” 

If the appellee derived its power to loan its money and to accept 
of mortgage security therefor, solely from the fifth section of its 
charter, there might be room, perhaps, for questioning the validity of 
the notes and mortgage in suit, under the facts alleged in the third 
paragraph of the answer. 

But in section 6 of its charter the appellee was expressly author- 
ized to invest its profits, capital, and surplus funds in such securities 
and in such manner as it might elect, and it was required to invest its 
reinsurance fund, among other securities, in “ bonds and mortgages on 
unincumbered real estate.” 

It is very clear, we think, that the acts of the appellee in making 
the loan to Owen Daly, and in accepting his notes, and the appel- 


lants’ mortgage, therefor, were not ultra vires, and were not therefore 
void. 


5. The fifth paragraph is a separate cross complaint by the appel- 
lant, Catherine Daly, in which she alleged, in substance, that the 
mortgaged property was her separate estate, and that the mortgage 
in suit was a cloud upon her title ; that the mortgage was void upon 
two grounds : 

1. That the appellee’s acts in making the loan and in taking the 
notes and mortgage were ultra vires, and 
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2. By reason of the non-compliance of the appellee and its agent, 
Cunningham, with the requirements of the foreign corporations act of 
June 17, 1852. 

The notes and mortgage, as we have seen, were not void upon 
either of these grounds, and therefore the appellee’s demurrer to the 
cross-complaint of said Catherine Daly was properly sustained. 

6. In the fifth paragraph the appellant, Owen Daly, by way of 
cross-complaint against the appellee, separately alleged in substance 
that the appellee was indebted to him, Owen Daly, in the sum of 
$208.41 for money had and received on or about the 18th day of 
January, 1872, by the appellee, of said appellant, which said sum, 
with interest thereon, was due and owing said appellant by the ap- 
pellee, and appellant demanded judgment for $300 and for general 
relief. 

This paragraph was a cross-action in the nature of a set-off against 
the appellee’s cause of action. It was not, and did not purport to 
be, a defense to appellee’s cause of action. The paragraph was 
sufficient upon the appellee’s demurrer thereto, for the want of facts 
to constitute a good cross-action. Claflin vs. Dawson, 58 Ind., 408, 
and Boil vs. Simms, 60 Ind., 162. 

Probably a motion to make the paragraph more specific, or a mo- 
tion for a bill of particulars, if either had been made, ought to have 
been sustained ; but we think that appellee’s demurrer to the para- 
graph was erroneously sustained. . 

The judgment is reversed at appellee’s cost, and the cause is re- 
manded, with instructions to overrule the demurrer to the first, second, 
and fifth paragraphs of the answer, and for further proceedings in ac- 
cordance with this opinion. 


Justice Bippie differs from the balance of the bench, and dissents 
as follows : 

I cannot concur with my brother judges in holding that “The Na- 
tional Life Insurance Company of the United States of America,” 
created by an act of Congress, is a foreign corporation within the 
meaning of the acts of the General Assembly of this State. I do 
not discuss the power of Congress to incorporate an insurance com- 
pany. There is no such question before us. The corporation exists ; 
the appellants have recognized it by contracting with it, and have not 
denied its existence and validity. Indeed its validity can only be 
questioned by a direct proceeding instituted for the purpose. Brook- 
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ville and Greensburgh Turnpike Co. vs. McCarthy, 8 Ind., 392; The 
President and Trustees of Harleville University vs. Hamilton, 34 Ind., 
506 ; Adams Express Co. vs. Hill, 43 Ind., 157. 

The act approved June 17, 1852, is entitled ‘‘An Act respecting 
Foreign Corporations and their agents in this State.” It does not 
mention “ insurance companies” either in the title or in the body of 
the act. 

The title of the act approved December 21, 1865, is as follows ; 
‘An Act regulating Foreign Insurance Companies doing business in 
this State, prescribing the duties of the agents thereof, and of the Au- 
ditor of State in connection therewith, and providing penalties for 
the violation of this act.” The latter law embraces the particular 
subject which falls within the general subject of the former act, and 
must be held to repeal the former act as to that particular subject. 
Such I understand to be the true rule in interpreting statutes. Place 
vs. The State, 8 Blackford, 319 ; The President and Directors of the 
Peru and Indianapolis RR. Co. vs. Bradshaw, 6 Ind., 146 ; The State 
vs. Horsey, 14 Ind., 185 ; De Paw vs. City of New Albany, 22 Ind., 
204; Blakemore vs. Dolan, 50 Ind., 194. 

Besides, this court has already held that the act of March [Decem- 
ber ?] 21, 1865, is a substitute for the act of June 17, 1852, as far as 
foreign insurance companies are involved, and as to such companies 
repeals the former act. Hoffman vs. Banks, 41 Ind.,1 ; Farmers and 
Merchants Ins. Co. vs. Harrah, 47 Ind, 236; The Wood Mowing 
Machine Co. vs. Caldwell, 54 Ind., 270. 

Yet, if I understand the opinion of a majority of this court, it rests 
the validity of the first and second paragraphs of appellant’s answer 
on the act of June 17, 1852, and holds that the appellee is not in- 
cluded in the act of March [December ?] 21, 1865. 

As the whole subject of insurance companies was enacted in the 
latter act, and as this [court] has held that the latter act as to in- 
surance companies is a substitute for and repeals the former act as 
to insurance companies, the conclusion would follow that the appellee 
is not under any restriction to sue in this State by either of the acts 
mentioned. The act of March [December?] 21, 1865, having re- 
enacted the whole subject of foreign insurance companies, and essen- 
tially changed the provisions touching foreign insurance companies 
from those concerning foreign corporations in the act of June 15, 
[17?] 1852, I hold that the later act as to foreign insurance compa- 
nies repeals the former act. So far, and for these reasons, I am con- 
strained to dissent from my learned brother. 
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SUPREME COURT OF MICHIGAN. 


Ocrozer Term, 1878. 


ALVIN R. HURD 
vs. 


ST. PAUL F. & M. INS. CO. 


H. effected insurance on property described in the policy as his, occupied by a 
tenant. The property was in the possession of S., who claimed the land under 
a tax title and purchase at sheriff’s sale. Suit of ejectment had been pre- 
viously brought by H., who obtained judgment, but no writ of possession had 
been taken out, and S. was still in possession and entitled to a new trial. It 
was in evidence that the nature of H.’s claim was stated to the agent ina 
general way by the counsel of H., who showed him the brief in the ejectment 
suit, and told him the result. It did not appear whether the agent was ex- 
oressly informed of the nature of the claim, further than the condition of the 
itigation ; the policy was filled up by the agent, without a written application, 
and was a warranty. 


Held, that it was not clear that the misrecital of fact avoided the policy as a matter 
of law. 


Held, that instructions which assumed that the true nature of the claim was not 
explained to the agent were erroneous. 


Judgment reversed. 


D. P. Footer, for Plaintiff in Error. 
Wisner & Draver, for Defendant in Error. 


Cootey, J. 

Suit was brought by the insurance company to recover of Hurd 
moneys which they had paid to him in settlement for a loss against 
which they had insured. 

The grounds on which they claimed to recover, were that the 
policy was void for a misstatement of facts, and for misdescription of 
the risk, and that the proofs of loss were deceptive and untrue. 

Hurd resides, and did reside when the insurance was taken out, in 
the State of Ohio. The building on which the risk was taken was 
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hotel, situated near the mouth of Pine River, in Bay County. Mr. 
Foote, at Saginaw, was agent for Hurd, and as such obtained the in- 
surance of one Martin, who was agent of the company at that place. It 
was shown, on the trial of the cause, that the hotel had for a long 
time been held adversely to Hurd by one Mrs. Spears ; that Hurd 
had brought ejectment against her in the United States Circuit Court 
and recovered a judgment ; that no writ of possession had been taken 
out, and that Mrs. Spears still remained in possession, and under 
the statute, was entitled to a new trial as matter of right, on paying 
the costs. While this was the state of things, Mr. Foote applied for 
the insurance, and without any written application, Martin wrote and 
delivered the policy. In the policy the building was described as 
Hurd’s “ two-story frame hotel building and addition, occupied by a 
tenant for hotel purpcses ;” a recital manifestly untrue so far as re- 
lates to possession. Martin was not called as a witness for the pur- 
pose of any explanation of this misstatement; but Mr. Foote testi- 
fied that while he was making his brief for the purpose of partici- 
pating in the trial of the ejectment suit, Martin was frequently in his 
office, and talked with him about the nature of Hurd’s claim to the 
property, and saw the brief; that after the trial he told Martin of 
the result of the suit; that a judgment had been rendered in 
Mr. Hurd’s favor, but that Mrs. Spears still remained in possession, 
and was entitled to a new trial if she saw fit to claim it, and Hurd 
was fearful that some accident might occur, and wanted the property 
insured ; that the amount of insurance Hurd wanted was talked over, 
and Martin made inquiries of other persons concerning the value, 
and wrote up and issued the policy, the witness having nothing to do 
with directing the language that was inserted in it. 

There was other evidence in the case which showed that Mrs. 
Spears claimed the land under a tax title and a purchase at a sheriff’s 
sale, and that the circuit judge, in instructing the jury, called their 
attention to this fact as establishing the untruthfulness of the recital 
that the building was occupied by a tenant. He then explained to 
them that Mrs. Spears might have been a tenant, and still have been 
proceeded against in ejectment for holding over after her term had 
expired, and therefore explaining to Martin the position of the suit 
against her did not necessarily apprise him that she was in posses- 
sion otherwise than as tenant. He then instructed them that if Foote 
merely disclosed that there was a litigation in regard to the property, 
he might have left Martin fairly to understand that Mrs. Spears was 
in there in subserviency to the right which Hurd claimed as absolute 
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owner of the property, and not denying it at all, and that if he did 
80, the recita] in the policy being a warranty of its truthfulness, the 
policy would be avoided by its falsity. Also, that as Mr. Foote had 
not expressly testified that he explained the nature of the adverse 
claim of Mrs. Spears, it must be assumed that he explained only so 
far as he now says he did, namely, the condition of the litigation. 

This instruction entitled the insurance company to the verdict 
which was rendered in their favor. We think the circuit judge ap- 
plied to the testimony of Mr. Foote a literal strictness which is hardly 
reasonable. Mr. Foote was familiar with the litigation and the 
grounds of it, aud when he testifies that he talked with Martin con- 
cerning the nature of Hurd’s claim, and showed him his brief, we 
should make a somewhat violent assumption if we were to suppose 
that he left Martin to understand or infer that Hurd’s claim was that - 
of a landlord whose tenant was holding over. It is somewhat diffi- 
cult to imagine what Mr. Foote could have said of his client’s claim 
which would have been consistent with the facts of a tenancy without 
falsifying the facts. 

It is suggested that the explanation by Mr. Foote to Martin was 
before there was any negotiation for insurance. This may be true, 
but it sufficiently appeared that the conversations which took place 
when the insurance was applied for, were shortly afterward, and were 
had with the explanations in mind, which indeed were expressly re- 
ferred to. 

The circuit judge appears to have assumed that had Mrs. Spears 
been in position of a tenant holding over and contesting the right of 
her landlord, the policy would have been valid. If so, it is not very 
clear that the misrecital of fact should avoid it. Where a party in 
possession contests the right of the insured to the possession, the 
question whether the risk from fire depends upon the nature of the 
claim he makes, is one somewhat difficult to be disposed of as a 
matter of law. An obstinate and contentious tenant, who resists to 
the last extremity his landlord’s right, would certainly not be a de- 
sirable person with whom to entrust the tenement insured for his 
landlord’s benefit ; perhaps as little desirable as the adverse claimant. 

Our view of this case renders necessary a new trial. A question is 
made of the fraud of Hurd in obtaining the insurance money on 
untrue proofs ; but it is one that should be passed upon by the jury. 
In this case it was taken from the jury by the charge. 

The judgment must be reversed with costs, and a new trial ordered. 
The other justices concurred. 
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SUPREME COURT OF ILLINOIS. 


COMMERCIAL LEAGUE ASSOCIATION OF 
AMERICA 
vs. 


THE PEOPLE, ex ret.* 


A corporation not for pecuniary profit, organized under the laws of this State, in 
which the members pay an initiation fee, and a certain assessment upon the 
death of a member, but no annual dues, is an insurance company in the en- 
larged sense of the term, but this does not necessarily bring it within the defin- 
ition of a life insurance company, as that term is used in thestatute. Buteven 
if it was to be regarded as an insurance company, the act of 1874 has so amend- 
ed the former laws, that such an organization would not, since such amend- 


ment, fall within the provisions of the act of 1869, relating to insurance compa- 
nies. 


The object of the statute was to prevent the corporation from making dividends of 
profits among the members, as do corporations, for pecuniary profit. 


Statement.—This was an information in the nature of a quo warranto 
in the name of the people, on the relation of the auditor of the State 
against a corporation organized under the laws of the State, known as 
the Commercial League Association of America, in which it was al- 
leged that said company, a corporation incorporated under and by 
virtue of the laws of the State of Illinois, and having its principal of- 
fice in Chicago, for the space of two months now last past, to wit, at 
the county aforesaid, has exercised and still does exercise powers and 
franchises not conferred by law upon said corporation, and without 
any warrant, grant or charter, therefor, in this, to wit, that the said 
corporation, during the time aforesaid, at the county aforesaid, has 
carried on and prosecuted the business and exercised the franchises, 
and does still carry on and prosecute’ the business and exercise the 
franchises of life insurance, within the State of Illinois, as a life insur- 
ance company, without having a guaranty capital of one hundred 


* Opinion filed Feb. 22, 1879. From Chicago Legal News. 
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thousand dollars paid in in money, and invested in stocks of the Unit- 
ed States, or of this State, or of any city or town in this State, estimat- 
ed at their market value, or in other stocks or securities approved by 
the auditor of public accounts of the State of Illinois, or in mortgages 
which are a first lien on real estate in this State, worth at least twice 
the amount of money loaned thereon, with an abstract showing a 
good and sufficient title to said real estate, and a certificate of two re- 
putable landowners under oath, certifying to the value of said prop- 
erty. And also, in this, that said corporation, during the period afore- 
said, to wit, at the county aforesaid, in the way of its said business 
has from time to time issued, and still does issue, policies of insurance 
to the said several members of said corporation, in the form of certi- 
ficates of insurance on the lives of its said members respectively, for 
premiums and annual assessments in money paid and to be paid by 
the several persons so insured, the auditor of public accounts of this 
State having never issued any certificate authorizing said corporation 
to issue policies or certificates of insurance, contrary to the statute in 
such cases made and provided. 

To the information the defendant corporation filed two pleas, in 
which it is averred that on the 4th day of September, 1877, nine per- 
sons, whose names are stated, citizens of the United States, desirous of 
associating themselves together for a lawful purpose other than for 
pecuniary profit, that is, for the purpose of securing pecuniary aid 
to the widows, orphans, heirs or devisees of such persons as might 
become members of their association under an act of the General As- 
sembly entitled, “ An Act Concerning Corporations,” in force July 1, 
1872, signed and acknowledged articles of association set out in the 
plea, stating the name of the association ; that its particular business 
and object should be to secure pecuniary aid to the widows, orphans, 
heirs or devisees of its deceased members ; its principal office should 
be at Chicago, and the number and names of its trustees for the first 
year ; that on the 4th day of September, these articles of association 
were filed in the office of the secretary of state, and on the same day 
that official duly issued a certificate of organization to the association, 
which was, on the next day, recorded, and thereby the association be- 
came, and since has been, a body corporate, entitled to use and en- 
joy all privileges and franchises conferred on it by its act of incorpo- 
ration and the law of the land; that the association adopted certain 
by-laws, set out in the plea, not inconsistent with the laws of the 
United States, or this State, and afterward received members, in pur- 
suance of such by-laws, and issued to each of its members so received 
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a certain certificate of membership in the association, a copy of which 
is also set out in the plea, whereby the association agreed, ninety days 
after receiving evidence of the death of the member to whom the cer- 
tificate was issued, to pay to his widow, orphans, heirs or devisees, as 
might be provided in the certificate, but to one else, a certain benefit 
therein specified ; that the certificates of membership so issued by 
the association, and the agreement to pay the benefit to the member's 
widow, orphans, heirs or devisees, as the case might be, were issued 
and made in consideration of an initiation fee of fifty dollars, and an 
advance assessment of ten dollars, paid by each member at the time, 
and also, in consideration of the agreement of the member to pay the 
association for benefits to the widow, orphans, heirs or devisees of fu- 
ture deceased members of the association, and for no other purpose, 
and to no. other person, a certain sum of money, which, in each case, 
was graduated by the age of the member agreeing to pay the same, 
according to the form and effect of section 1, article 5, of the by-laws, 
and to pay all assessments made by the trustees of the association 
for expenses, not to exceed the sum of twenty dollars in any one year. 

It is also alleged that the association had never agreed to pay any 
money or give any benefit to anybody except to the widow, orphans, 
heirs or devisees of deceased members upon the death of a member ; 
that no annual dues had been required, nor had any member received 
or agreed to receive from the association, nor has the association ever 
agreed to pay any money or thing as profit or otherwise ; that the 
president, vice-president and executive committee of the association 
have been chosen from the members, none of whom have received any 
fee or salary as compensation whatever, but each has served gratuit- 
ously ; that no member of the association, or officer, has ever received 
or agreed to receive any money or thing as profit from the associa- 
tion. 

The benefit which the association agreed to pay in each certificate 
issued, was agreed to be paid to the widow, orphans, heirs or devisees 
only of the member to whom issued, and only in case of death, and 
was a sum of ten dollars for each member of the association who had 
made a deposit of the assessment made by the association for this 
purpose, and the amount of assessment which each member agreed to 
pay on the death of a member to secure the benefit for the deceased 
member’s widow, orphans, heirs or devisees fixed by the by-laws 
which are set out in the pleas. 

To the pleas a demurrer was interposed which the court sustained, 
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and the defendant electing to stand by the pleas a judgment of ouster 
was rendered. 


Crate, C. J. 

The information in this case was filed under sections one and two 
of an act to organize and regulate the business of life insurance, ap- 
proved March 26, 1869, which are as follows : 

“Before any life insurance company goes into operation, under the 
laws of this State, a guaranty capital of at least $100,000 shall be paid 
in money and invested in stocks of the United States or this State, 
or of any city or town in this state, estimated at their market value, 
or in such other stocks or securities as may be approved by the au- 
ditor of public accounts, or in mortgages, being first liens on real 
estate in this State, the said real estate being worth twice the amount 
of the money loaned thereon, with abstract showing a good title there- 
to, and the certificate of two landholders, under oath, certifying to 
the value of said property.” 

“No policy shall be issued until a certificate from the auditor has 
been obtained authorizing such company to issue policies. The audi- 
tor shall examine the capital, and a majority of the directors shall 
make oath that the money has been paid in by the stockholders to- 
ward the payment of their respective shares, and not for any other 
purpose, and that it is intended the same shall remain as the capital 
of the company, to be invested as required by the laws of this State.” 
Rev. Stats. 1874, p. 604. 

In the decision of the question presented by the demurrer to the 
pleas, it will not be necessary to determine whether the first section 
of the act, supra, relates exclusively to companies organized and doing 
business on the stock plan, or whether it might embrace insurance 
companies of a purely mutual character which may have no capital or 
capital stock, but the resources of which consist principally of the prom- 
ise of its members to contribute in the payment of losses as they may 
oceur. 

The real point to be determined, as we understand the question, is 
whether appellant is a life insurance company within the meaning of 
the act of 1869, or does it fall within the spirit and intent of the last 
clause of sec. 31, chap. 32, R. 8. 1874, page 291, which declares asso- 
ciations and societies which are intended to benefit widows, orphans, 
heirs and devisees of deceased members thereof, and where no an- 
nual dues or premiums are required, and where the members shall 
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receive no money as profit or otherwise, shall not be deemed insur- 
ance companies. 

The appellant was no doubt an insurance company in the general 
and enlarged sense of that term ; it issued policies to its members 
which were payable upon the death of the member whose life was in- 
sured, and did various other acts which are only done by life insur- 
ance companies, but this did not necessarily bring it within the defin- 
ition of a life insurance company, as that term is used in the act. 
But if appellant was to be regarded an insurance company within the 
meaning of the act of 1869, the act of 1874 has so amended the act 
of 1869 that companies organized and doing business as was appel- 
lant, do not since the amendment fall within the provisions of the act 
of 1869. 

A bare reference to the organization of appellant, its powers, duties, 
and the mode of transacting its business, as shown by the averments 
of the pleas, will clearly demonstrate that it comes within the act of 
March 28, 1874. 

Three things seem to be required to bring the company within the 
amendment of the act : first, it must be an association intended to 
benetit the widows, orphans, heirs and devisees of the deceased 
members ; second, no annual dues or premiums shall be required ; 
third, the members shall receive no money as profit or otherwise. It 
will be observed that the policies are payable, in case of loss, to the 
widow, orphan, heir or devisee, and to them alone. This fact of it- 
self would seem to be sufficient to demonstrate that the object of the 
association was intended to benefit such persons, and such only, as 
no other person can derive any benefit from it whatever. As to the 
second point, it is expressly averred in the pleas that the association 
has never required or received annual dues or premiums from any. 
member, but it is contended that the association requires annual 
dues by reason of a by-law which provides that each member may 
be assessed for the general expense fund of the association, for such 
sums as may be determined upon by the board of trustees, not to 
exceed twenty dollars in any one year. There is nothing in this by- 
law which requires the payment of annual dues or premiums ; no 
sum whatever is required to be paid by the members annually ; the 
by-law merely empowers the trustees, when it may be necessary, to 
require a member to contribute a sum not exceeding twenty dollars 
in any one year for the purpose of liquidating the expenses of the 
association. Under the by-law the amount is not to be raised annu- 
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ally ; an assessment may not be made oftener than once in three or 
five years. It could only be made when it was necessary to raise a 
fund to cover expenses. This is entirely different from an annual as- 
sessment. An annual assessment, as we understand the term, would 
require the payment of a specified sum each year, while under the 
by-law an annual payment is not required ; indeed, no assessment 
could be made except at such time as the money was actually needed 
to defray the expenses of the association. 

The third requirement to bring the case within the amendment is, 
that the members shall receive no money as profit or otherwise. It is 
averred in the pleas that the only officers of the association who are 
or ever were members thereof, are the president, vice-president and 
members of the executive committee, and none of them have re- 
ceived or agreed to receive, nor has the association ever agreed to 
pay them, or any of them, any money or other thing, but they all 
have served the association gratuitously ; that no other officer of the 
association is, or ever has been, a member thereof, and no member 
has ever received from the association any money or other thing, as 
profit or otherwise. These averments, which are admitted by the 
demurrer to be true, seem to meet fully all the demands of the stat- 
ute. The by-laws, however, which are set out in the pleas, provide 
that the officers may receive such compensation as may be agreed 
upon between them and the trustees, and hence it is claimed mem- 
bers who are officers receive money as profit. The association cannot 
be condemned because it may have passed a by-law which has never 
been enforced, nor should a judgment of ouster be rendered on that 
ground ; but the by-law, if enforced, would not be inconsistent with 
the statute; the section of the statute should receive a reasonable 
construction, and when this is placed upon it, we doubt if any court 
could properly hold that if a member was an officer of the association, 
and was paid a compensation for his services, that such payment 
would be “receiving money as profit or otherwise.” The object of 
the statute no doubt was to prevent the corporation from making div- 
idends of profits among the members, as do corporations organized 
for pecuniary profit. And while the statute might subserve a useful 
purpose if construed in this manner, we fail to perceive any benefit 
which would result, if a member of the association who happened to 
fill an office, should be deprived of receiving compensation for his 
labor as an officer. Compensation for labor cannot be regarded as 
profit within the meaning of the law. The word profit, as ordinarily 





1879.]} Hews vs. Atlas Ins. Co. 291 


used, means the gain made upon any investment—a different thing 
altogether from mere compensation for labor. 

If we are correct in our construction of the statute, the pleas set 
up a complete defense to the information, and the demurrer to them 
should have been overruled. 

The judgment will be reversed and the cause remanded. 

Reversed and remanded. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Marcu Term, 1879. 


ALBERT H. HEWS er at, 
vs. 


ATLAS INS. CO. 


Insurance was on ‘brick pottery building and ells,” and on machinery, stock in 
trade, and office furniture ‘‘contained in said building, situate on Dwight 
Street.” The plaintiffs were manufacturers of earthenware, their manufactory 
consisting of two buildings : one known as the pottery, with three ells attached; 
the other known as the storehouse. The first contained the engines, most of the 
machinery, and the office, and was chiefly used for manufacture, while the 
second was chiefly used for storage, though it contained a limited amount of 
machinery, and some of the processes were carried on there, and most of the 
stock passed several times between the two buildings in process of manufac- 
ture. The two were connected by a wooden corridor three stories high, six 
feet wide and fifteen feet long. 


Held, that the policy applied only to the pottery and its contents. 
Exceptions overruled, 


Statement of the Case.—Action of contract on a policy of insurance 
for $2,000, dated March 5, 1875, for the term of one year, the mate- 
rial parts of which were as follows: “$500 on their brick pottery 

_ building and ells, three stories, with basement and flat roof ; $500 on 
machinery, shafting, belting-machines, and all implements used by 
them in their business ; $950 on stock in trade, consisting principally 
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of earthenware, and on materials for manufacturing the same ; $50 on 
office furniture, including safe contained in said building, situate on 
Dwight Street, near the Fitchburg Railroad, in North Cambridge, 
Mass.” 

At the trial it appeared that the plaintiffs were manufacturers of 
earthenware in North Cambridge ; that at the date of the policy in 
suit, and at the date of the fire, June 11, 1875, their manufactory 
consisted of two large three-story brick buildings, connected by a 
three story wooden corridor six feet wide and fifteen feet long ; that 
one building was generally known as the pottery, and had three ells 
attached, one of which was used as the office ; that the other building 
was generally known as the storehouse ; that the pottery building con- 
tained the engines and most of the machinery, and was chiefly used 
for the manufacture of earthenware, though to some extent also for 
storage ; that the storehouse building was chiefly used for storing 
manufactured ware, though certain of the processes of manufacture 
were conducted there, and a limited amount of machinery and im- 
plements were contained therein, and in the course of manufacture 
almost all the stock went to and fro from each of the buildings to the 
other several times ; that by the fire, the storehouse and its contents 
were totally destroyed, and the pottery building injured to the extent 
of $190, but its contents were not damaged by fire. The plaintiffs 
claimed a loss under the policy, of $10.55 on the first item, $134.25 
on the second item, $950 on the third item specified in the policy. 
The defendant admitted its liability for the first item, $10.55, amount- 
ing with interest to $12.15 ; but contended that the terms of the policy 
only applied to the machinery and stock contained in the pottery. 
The plaintiffs contended that the clauses of the policy relating to the 
stock and machinery were not so limited, but applied to stock or ma- 
chinery in either of the buildings. The judge ruled otherwise, and 
directed a verdict for the plaintiffs for $12.55 ; and the plaintiffs 
excepted. 

By tHE Court. 

It is manifest on the face of the policy that the words “contained 
in said building, situate on Dwight Street,” etc., inserted at the end 
of the description of the subjects of insurance, apply to the machinery 
and the stock, as well as to the furniture ; and that nothing is covered 
by the policy but the “ pottery building ” and its contents. The plain - 
tift’s own bill of exceptions admits that the storehouse was not a part 
of this, but a distinct building. 

Exceptions overruled. 





Brugger vs. State Investment and Ins. Co. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF OREGON. 


BRUGGER 
vs. 


STATE INVESTMENT AND INS. CO. 


Plaintiff, an illiterate person, was in possession of a mill, holding power of attor- 
ney from his brother, in whom was the legal title, to ‘dispose of it in considera- 
tion of money advanced to aid in its purchase. 


Held, that this was a valid insurable interest, and where the company had knowl- 
edge of the facts it is estopped from denying it. 


Plaintiff applied to the local agent, who filled 7 an application for insurance on 
plaintiffs three-story frame water power mill-building.” The Sagan was 
forwarded to the general agent, who remarked that the wrong blank had been 
used, filled out another designed for such property so far as the statements 
would allow, sending it to the local agent to be completed and signed by the ap- 
plicant—sending also the policy for delivery. The filling up of the second ap- 
plication was completed by the local agent and signed by the applicant. The 
value of the building was entered in the second application by the general agent 
at $4,000; this was corrected by local agent to $2,000, and to the question, ‘‘ value 
of machinery ” was added $2,000. The general description in each application 
was simply that of ‘‘ building.” It appeared that the building alone was worth 
less than $4,000. Both the local agent and insured testified that the intention 
was to cover building and machinery. In an action to reform the policy so as 
to include the machinery : 

Held, that the intention of the parties to cover the machinery was apparent from 
the second application, and from the amount insured. The term mill-building 
might properly be regarded as including the machinery. 


Held, that the act of the agent in filling up the application, was that of the compa- 
ny which was responsible for any misdescription. 


Held, that the case is a proper one for equitable relief, and the policy should be 
reformed to include the machinery. 


Deapy, J. 
This suit is brought to correct an alleged mistake in a policy of in- 
surance against fire, issued by the defendant to the plaintiff on his 
mill property. The facts appear to be as follows : 
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During and before the month of July, 1876, the defendant was a 
corporation formed under the laws of California, and engaged in the 
business of fire insurance in this State ; and A. P. Hotaling & Co., of 
Portland, were its general agents for the State, while F. Friedenrich 
was its local agent at Hillsborough, with authority to solicit business, 
to take and prepare applications, and forward the same to the general 
agents, and deliver policies and receive the premiums thereon. 

During the same period, the plaintiff, a native of Switzerland and 
an illiterate person, was in the possession of a three story frame mill 
situated on the west side of the base line road in Washington County, 
Oregon—the legal title to the property being in his brother, but the 
plaintiff holding a power of attorney to dispose of the same in con- 
sideration of money advanced by him to assist his brother in the pur- 
chase thereof. 

True, the amended bill alleges that the plaintiff was the owner of 
the property unqualifiedly, and this is denied by the answer. But in 
the application for the policy, the plaintiff stated the nature of his in- 
terest in the property correctly, and on the argument it was admitted 
that this was an insurable interest. Of this there can be no doubt 
upon authority. Wood on Fire Ins., sec. 248, et seq. And because it 
also appears that the defendant, with full knowledge of the facts, is- 
sued a policy to the plaintiff and accepted the premium thereon, it is 
now estopped to say the plaintiff had no insurable interest in the 
property for the purpose of avoiding the policy. Wood on Fire Ins., 
sec. 498. 

The plaintiff being so in possession, after previous solicitation by 
said Friedenrich, on July 15, 1876, applied to said agent for a policy 
upon said property against fire, in which the same appears to be de- 
scribed as a “building ” valued at $4,000, to be insured for $3,000 at 
four per centum premium. This application was made upon one of the 
defendant’s blanks entitled, “Store buildings and merchandise survey,” 
and was filled up by the agent, and by him soon after transferred to 
Hotaling & Co., where the clerk in charge of this business, on July 20, 
1876, filled out a policy for one year upon the plaintiff's “three story 
frame water power mill-building,” for the sum and at the rate afore- 
said, and forwarded the same to Friedenrich at Hillsborough for de- 
livery to the plaintiff upon the payment of the premium. At the 
time the application was delivered to the clerk at the place of Hotal- 
ing & Co., he remarked to the party delivering it that it was made 
out on the wrong blank, and taking up one containing many more 
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questions, and intended for the survey of mill property, filled it up so 
far as the information contained in the one already signed by the 
plaintiff would permit, and handed it to the party, saying that he 
would issue the policy and send it to Friedenrich, but to take the 
mill blank to Hillsborough and have the filling up completed there 
and have it signed by the plaintiff. The second blank was taken to 
Hillsborough on the afternoon of the same day. The filling up was 
completed by Friedenrich and the paper signed by the applicant, and 
the policy delivered to him and the premium paid by him within a 
day or two from the date of the policy. The first blank remained at 
the place of Hotaling & Co., and the second one with Friedenrich, by 
whom it was kept to serve as a guide for similar cases, he having no 
experience in the business. 

The plaintiff took the policy home with him without reading it—in 
fact, was unable to read it. On July 8, 1878, the mill-building and 
machinery were destroyed by fire. Upon application to Hotaling & 
Co. for the insurance, they claimed that the policy only covered the 
building, and offered to pay the plaintiff $1,500 for the loss. This the 
plaintiff refused, and insisted that it was his understanding that the 
machinery was included in the risk—particularly that which was fixed 
in its character. 

On the first application, which is called Exhibit No. 1, there is no 
description of the property except the printed words or formula— 
“on buildings” with the s crossed out, followed by the figures in writ- 
ing, “$4,000,” “$3,000,” and “ $4,000,” under the words “ valuation,” 
“sum to be insured,” and “ rate,” respectively. 

These figures are not in the handwriting of Friedenrich, and ap- 
pear to be in that of the clerk of Hotaling & Co., who wrote the word 
“building” and the same figures thereafter in the second application, 
called Exhibit C. Therefore it appears there was no description of 
the property in the first application when signed by the plaintiff on 
July 15, 1876. The Exhibit C was filled up partly by the clerk afore- 
said, and in answer to the forty-second question therein, “ What is 
the cash value of the building or buildings above the foundation ?” he 
wrote $4,000 ; but when the application came to Friedenrich at Hills- 
borough, and he completed the filling up, he drew a line through the 
figures “$4,000” and wrote “$2,000” in their place ; and in answer 
to the subdivision “B” of the same question, on the next line below, 
“Of the machinery ”—that is, the value—he wrote $2,000, thus mak- 
ing the application read, in effect, the value of the building and ma- 
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chinery together is $4,000. This application is signed by the plain- 
tiff but not dated. For the defendant it is suggested rather than as- 
serted, that it was not signed until after the policy was delivered, and 
probably not until after the fire. But the only persons who know 
what is the truth of the matter are the plaintiff and the defendant's 
agent, Friedenrich, and they both swear positively that it was signed 
before the delivery of the policy. 

On this state of facts both Exhibits No. 1 and C ought, I think, to 
be considered parts of one and the same application, unless the lat- 
ter should be regarded as superseding the former altogether. But in 
either view of the matter, although only the word “building” is used 
in No. 1 to denote the property insured, and also in the general de- 
scription in C, yet the fact being that in the more particular state- 
ment as to value in C, the $4,000 is equally distributed between the 
building and the machinery, it is satisfactorily shown that it was the in- 
tention of the parties to the contract to include them both in the 
policy. 

But insurers are presumed to be acquainted with the nature of the 
property they insure. And when we consider how unreasonable, if 
not absurd, it is to suppose that any sane man would propose to in- 
sure a mill-house—the mere shell or covering—against fire, and leave 
the more valuable machinery exposed to almost certain destruction 
and loss in case the house was burned, it seems clear that this appli- 
cation was neither made by the plaintiff nor received by Friedenrich 
as for insurance upon the shell or building only, but for the property 
as a whole—the house and machinery. Besides, the amount upon 
which the premium was paid by the plaintiff and received by the de- 
fendant was manifestly more than the value of the mere building, and 
this tends to show also that something more was intended and agreed 
upon than a policy on the house alone. 

It is not to be presumed that the plaintiff would insure his mill 
building for more than twice its value, when from the nature of the 
case, if it was destroyed by fire, its real value could be shown. [If it 
was a stock of goods, or something the character and value of which 
was not known to the whole neighborhood, it might be otherwise. 
Neither is it to be presumed that the defendant would insure a mill 
building at twice its value in the face of its own positive rules, which 
prohibit its agents from taking a risk on any property for more than 
three fourths of its value. Indeed this mistake seems to be one of the 
kind that may be fairly implied from the nature of the transaction 
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and therefore it is not necessary to resort to positive proof thereof. 
1 Story’s Eq. Jur., sec. 162. 

In Phenix Fire Ins. Co. vs. Turner, 1 Paige, 278, the application for 
the insurance described the property as a “ two-story-and-a-half 
frame grist-mill,” while the policy described it as a “ frame mill-house.” 
After a loss by fire and a refusal on the part of the company to cor- 
rect the mistake, the court reformed the policy so as to include both 
the mill and the machinery therein. In the determination of the 
case much weight was given to the consideration that it was unreason- 
able to suppose that any one would make a contract for insurance up- 
on a mill-house alone. In the course of the opinion the chancellor 
says: “It is to be presumed that insurers are acquainted with the 
nature of the property which they undertake to insure. If so, the de- 
fendant must have known that no owner of a grist-mill would ever 
think of insuring the mill-house only, leaving all the substantial parts 
of the mill exposed to certain destruction if the mill-house or cover- 
ing was destroyed.” 

But the case does not end here. Both the plaintiff and Frieden- 
rich swear positively that it was the intention and understanding of 
both parties that the policy should cover the machinery as well as the 
house. This testimony stands not only uncontradicted and unim- 
peached, but is corroborated and supported by every known fact and 
reasonable inference in the case. 

It appears probable that both the agent and the plaintiff thought 
that the term “mill-building” properly included the machinery 
which made and constituted it a mill, and in this respect they were 
not singular. Most persons other than experts and professionals, 
would understand an application to insure a mill property to be well 
expressed by the term mill-building, particularly if the proposed valu- 
ation was manifestly more than double the value of the mere house. 

The law applicable to these facts is well settled so far as this court 
is concerned. When Friedenrich filled up the Exhibits No. 1 and C, 
he was acting as agent of the defendant, and any mistake by him in 
so doing is attributable to the defendant, and it must bear the con- 
sequences. For the purposes of this case, the defendant during these 
transactions was present at Hillsborough soliciting this business and 
making out these applications, because it did so by its agent Frieden- 
rich. In Ins. Co. vs. Wilkinson, 13 Wall., 234, the question was di- 
rectly considered, and Mr. Justice Miller, speaking for the court, 
says: “the powers of the agent are prima facie coextensive with the 
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business entrusted to his care, and will not be narrowed by limitations 
not communicated to the person with whom he deals. An insurance 
company establishing a local agency must be held responsible to the 
parties with whom they transact business for the acts and declara- 
tions of the agent, within the scope of his employment, as if they pro- 
ceeded from the principal.” See also Wood on Fire Insurance, sec, 
8384. But in the case at bar we are not left to presumption as to the 
authority of the local agent. As has been stated, he was expressly 
authorized to take and prepare applications for insurance ; and in this 
case did so with a full knowledge of the facts, freely and fairly com- 
municated to him by the plaintiff. If from either ignorance or care- 
lessness he erred, the error is the defendant’s and the plaintiff is en- 
titled to have it corrected. In Hearne vs. Marine Ins. Co., 20 Wall., 490, 
Mr. Justice Swayne announces the rule as to the reformation of writ- 
ten contracts for fraud or mistake as follows : “ Where the agreement 
as reduced to writing omits or contains terms or stipulations contrary 
to the common intentions of the parties, the instrument will be cor- 
rected so as to make it conform to their real intent. The parties will 
be placed as they would have stood if the mistake had not occurred. 
The party alleging the mistake must show exactly in what it consists, 
and the correction that should be made. The evidence must be such 
as to leave no reasonable doubt upon the mind of the court as to 
either of these points. The mistake must be mutual and common to 
both parties to the instrument. It must appear that both have done 
what neither intended. A mistake on one side may be a ground for 
rescinding, but not for reforming a contract. Where the minds of the 
parties have not met there is no contract, and hence none to be recti- 
fied.” See also 1 Story’s Eq. Jur., sec. 152, et seq. 

In Gillespee vs. Moon, 2 John Ch., 597, Ch. Kent showed that in 
equity parol evidence was sufficient to reform a mistake in a written 
contract, and said, “The only question is, does it satisfy the mind of 
the court?” This case was followed by Lyman vs. United Ins. Co., 
id., 632, in which he said the mistake must be made out “to the en- 
tire satisfaction of the court.” See Wood on Fire Ins., 796. In my 
judgment this is a very plain case. The defendant has had the bene- 
fit of a premium upon this risk—including the kernel as well as the 
shell—and ought to perform its part of the agreement accordingly. 

Indeed, it would be a reproach to the administration of justice, and 
an admission of a serious defect in the moral jurisdiction of this court, 
if, under these circumstances, the plaintiff could not have relief from 
this plain mistake and consequent gross wrong. 
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The case has been tried upon the assumption that the court, if it 
reformed the policy, would retain the case and enforce the contract as 
reformed. There is no doubt as to the authority of the court to do 
this, and the propriety of it is apparent. Story’s Eq. Jur., sec. 161. 
After the instrument is reformed, all of the facts necessary for a de- 
cree are admitted, unless it is the value of the property, and that, tak- 
ing the answer and evidence together, is plainly shown to be greater 
than the sum it was insured for. 

But as it now appears that the prayer for relief goes no farther than 
for the reformation of the policy, the plaintiff may amend the prayer 
so as to ask for such relief as he may be entitled to upon the contract 
when reformed as prayed for. 

The decree of the court will be that the policy be reformed go as to 
include the machinery of the mill as well as the house, and that the 
plaintiff recover off the defendant the sum of $3,000, with interest up- 
on the same at the rate of ten per cent per annum from sixty days 
aiter the loss, to wit, September 8, 1877, to the date of this decree, to- 
gether with the costs and disbursements of this suit. 





COURT OF APPEALS OF KENTUCKY. 


Appeal from Louisville Chancery Court. 


SALLIE B. MONTGOMERY 
vs. 


PHCNIX MUT. LIFE INS. CO.* 


The policy provided that if after the receipt of two or more annual premiums, it 
should cease in consequence of the non-payment of premiums, then, provided 
the surrender be made within twelve months, a new policy would be issued for 
as many tenths as there had been annual payments, subject to any notes for 
premiums, and without subsequent charge except interest annually in advance 
on all unpaid premium notes ; also, that if the premiums be not paid when 
due, the company “shall not be liable for the payment of the whole sum as- 
sured, but only for a part thereof proportionate with the annual payments made 
as above specified, and this policy shall cease and determine.” Also, ‘that in 
every case when this policy shall cease and determine or become null and void 
for any cause other than the non-payment of premiums, then all payments 
thereon shall be forfeited to this company.” ‘The premiums and interest on 
the premium notes were paid for the first four years. The cash part of the 
fifth premium and interest was paid part in cash, and part in a note which 
stipulated that if it was not paid when due, the policy should be void. The 
note was never paid, nor was payment demanded ; no more premiums were 
paid, no surrender or demand br a new policy was made, and the insured died 
three years later. 


Held, that each annual premium paid for the current insurance and a proportionate 
amount of paid-up insurance. 


Held, that upon failure to pay any annual premium, the contract ceased and de- 
termined only so far as concerned the right to continue further payments and 
demand the original sum, not as to the right to a commuted portion. 

Held, that in such case, the insured was entitled either to surrender and take out a 
new policy, according to the terms, the notes remaining a lien, or to hold on to 
the old contract until it became payable, in which case the company was enti- 
tled to collect the notes at once. 

Held, that the entire consideration having been paid, time was not in this case of 
the essence of the contract. 

Held, that the right to a proportionate part having been acquired before giving the 
note, and not being subject to forfeiture for non-payment of any subsequent 
premium, it was not forfeited by non-payment of the note ; the stipulation in 
the latter, was in the nature of a penalty against which equity will relieve. 


* Decision rendered June 6, 1878. 
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Held, that the retention of the cash and note for the fifth premium after maturity 
of the note, was a waiver of the default, which entitled the insured to claim a 
payment of the fifth premium. 


Held, that the insured was entitled to five tenths of the original amount insured, 
subject to a deduction of the sums due on unpaid notes. 


Judgment reversed. 


J. Roserts, for Appellant. 
L. N. Demsrrz, A. E. Wiitson, Barrett & Brown, for Appellee. 


Corer, J. 

September 5, 1868, the Phoenix Mutual Life Insurance Company, of 
Hartford, Connecticut, issued to Joseph B. Montgomery a policy of 
insurance, insuring his life in the sum of $10,000. The policy is of 
that class usually called non-forfeitable ten-year endowment policies, 
and was payable when the assured should attain the age of seventy 
years, or in case of his death before that time, within ninety days after 
due notice and proof thereof. 

The annual premium was $524.80, payable one half in cash and the 
residue in notes due one year after date, and in case of any indebt- 
edness of the assured to the company on account of the policy at the 
time it became payable, such indebtedness was to be deducted from 
the amount due thereon. 

The policy also contained the following provisions, viz.: 


It being understood and agreed that if, after the receipt by this 
company of not less than two or more annual premiums, this policy 
shall cease in consequence of the non-payment of premiums, then, 
upon a surrender of the same, provided such surrender is made to the 
company within twelve months from the time of such ceasing, a new 
policy will be issued for the value acquired under the old one, subject 
to any notes that may have been received on account of premiums ; 
that is to say, if payments for two years shall have been made, it will 
issue a policy for two tenths of the sum originally insured ; if for three 
years, for three tenths ; and in the same proportion for any number 
of payments, without subjecting the assured to any subsequent charge, 
except the interest annually, in advance, on all premium notes re- 
maining unpaid on this policy. 

This policy is issued and accepted by the assured, upon the follow- 
ing express conditions and agreements : 

First, If the said Joseph B. Montgomery shall, at any time during 
the continuance of this policy, without the consent of this company 
previously obtained in writing, visit any part of the western hemi- 
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sphere lying between the tropics, etc., * * * orif any of the declara- 
tions made in the application for this policy, upon the faith of which 
this policy is issued, shall be found in any respect untrue, then, and in 
every such case, this policy shall be null and void. 

Secondly, If said premiums shall not be paid at the office of the 
company, in the city of Hartford, Connecticut, or to an agent of the 
company on his producing a receipt signed by the president or secre- 
tary, on or before the date above mentioned, then in every such case 
the said company shall not be liable for the payment of the whole sum 
assured, but only for a part thereof, proportionate with the annual 
payments made as above specified, and this policy shall cease and 
determine. 

Thirdly, In every case when this policy shall cease and determine, 
or become null and void, for any cause other than the non-payment 
of premiums, then all payments thereon shall be forfeited to this 
company. 


This policy was subsequently exchanged for another in all respects 
like it, except that the new policy was for the benefit of Montgomery’s 


wife. 

The premiums were paid for the years 1868, 1869, 1870 and 1871, 
and the interest on the premium notes was also paid up to the latter 
date. 

When the premium for 1872 fell due, Montgomery paid thereon in 
cash $200, and executed to the company the following note, and re- 
ceived a renewal receipt : 


Louisville, September 5, 1872. On the 24th of December, * * after 
date, I promise to pay to the order of the Phenix Insurance Com- 
pany, or their agent, at the Citizens’ bank, one hundred and twenty- 
nine and forty one-hundredths dollars, being part of the cash payment 
of the premium for 1872 on policy No. 29,371, issued by said com- 
pany, the whole being receipted in said renewal ; and it is hereby un- 
derstood and agreed that if the amount of this note shall not be paid 
when due, the said policy shall be null and void. (Signed) J. B. 
Montgomery. : 


This note was made up of $62.40, balance of cash part of the pre- 
mium ; $62.88, interest in advance on premium notes ; and $4.12 for 
interest on the first two sums from September 5 to December 24, the 


time of the maturity of the note. 
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No note was given in 1872 for the remaining half of the premium 
for that year, because it was not the custom of the company to take 
premium notes after four years from the date of the policy, the divi- 
dend being supposed to be sufficient, after that time, to meet one half 
the premium. 

The note for $129.40 was not paid at maturity, nor has it been 
paid since. No demand of payment was ever made, nor did the 
company offer to return the note or the $200 paid in cash September 
5, or any part ofit. No more premiums were paid or tendered, and 
September 21, 1875, Montgomery died without (as we shall as- 
sume,) having surrendered the policy or demanded a new one. 

This suit in equity was instituted by Mrs. Montgomery on the policy 
to recover five tenths of the amount thereof, and her petition having 
been dismissed, she prosecutes this appeal. 

Three questions are presented for decision, which may be stated 
thus : 

1. Did the failure to surrender or to offer to surrender the policy 
within twelve months after default in the payment of premiums, re- 
lease the company from any further liability on the policy for any 
part of the sum insured ? 

2. Was the policy forfeited by the failure to pay the note for 
$129.40 when due ? 

3. If the foregoing questions be answered in the negative, how much 
is the appellant entitled to recover? 

Prior to September 5, 1872, the insured had paid four full annual 
premiums, and on that day had a right to demand a paid-up policy 
for $4,000, not ea gratia, as appellee’s counsel seem to intimate, but 
because it had been paid for. 

Each annual premium paid for carrying the policy for the current 
year, and for one thousand dollars of paid-up insurance ; and at the 
end of four years a paid-up policy was as certainly paid for at the 
contract price as the four years of current insurance. If, as we as- 
sume for the present, the premium for the year commencing Septem- 
ber 5, 1872, was not paid, the stipulation is that the “company shall 
not be liable for the payment of the whole sum assured, but only for a 
part thereof, proportionate to the annual payments made as above 
specified, and this policy shall cease and determine. 

This is, in effect, a covenant to pay, according to the terms of the 
policy, four thousand dollars, in case four annual premiums should be 
paid, and the policy should then cease and determine on account of 
the non-payment of the fifth premium. But counsel seek to break 





304 Report of Decisions. [ April, 


the force of this view of the subject by arguing that no recovery can 
in any event be had on the original policy for a part of the sum in- 
sured. “'To say that a proportionate recovery can be had upon the 
original policy,” say they, “would run counter to the very second 
condition which the appellant invokes as a covenant made in her favor, 
for that condition closes with these words : ‘and this policy shall cease 
and determine.’” 

True, the policy ceased and determined ; but it did not then cease 
to bind the company to pay a proportionate part of the sum assured. 
It ceased to be a policy for ten thousand dollars. The right to pay 
premiums and to continue it in force was gone. But to say that it 
then ceased to be binding on the company for any purpose is in plain 
disregard, not only of the stipulation to pay a proportionate sum, but 
also of the provision that a new policy would “be issued for the value 
acquired under the old one.” 

If, as counsel claim, the old policy is so far ceased and determined 
that a suit could not be prosecuted upon it for a proportion of the 
sum insured, why did it not, for the same reason, so cease and deter- 
mine that no suit could be maintained on the covenant to issue a new 
policy? The words “this policy shall cease and determine,” apply as 
well to the one covenant as to the other ; and if the argument drawn 
from them proves anything, it proves that, notwithstanding the cove- 
nant to issue a new policy, and the covenant to pay a proportionate 
part of the sum assured, in case default was made in paying pre- 
miums after two had been made, amount to nothing, and the 
policy became null and void just as if these covenants had been 
omitted. 

If no action can be maintained on the old policy to recover a propor- 
tionate part of the sum insured, because the policy ceased and deter- 
mined when default was made in the payment of premiums, what 
would have been the result if the insured had died within the year 
next succeeding such default, and without surrendering the old policy? 
Obviously, no new policy could have been issued in that case, and it 
will not do to say that the policy having ceased and determined in the 
lifetime of the assured, would have been resurrected by his death. 

The only rational and consistent construction of the words, “this 
policy shall cease and determine,” is that already suggested, viz., that 
it should then cease to be a policy for more than a sum “ proportion- 
ate with the annual payments made,” etc. 

Counsel also argue that the words, “as above specified,” in the 
second condition, were intended to apply as well to the grounds of the 
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company’s liability as to the amount for which it should be liable. 
In other words, that the meaning is, that the company will pay a 
proportionate amount, provided the old policy is surrendered within 
twelve months after default in the payment of premiums. If such 
had been the meaning, language much more appropriate could, and 
no doubt would, have been employed. If it had read, “on the terms 
above specified,” no doubt could have been entertained that it was 
the intention of the parties that the proportionate payment should 
be made only in case the old policy was surrendered within twelve 
months. 

Thus construed, the terms of the contract gave the assured the op- 
tion to take either of two courses : 

1. To surrender the old policy and take a paid-up policy, subject to 
the outstanding premium notes, for as many tenths of the whole sum 
insured as there had been annual payments of premiums ; and 

2. To hold on to the old policy until the death of the insured, or 
until it became payable by its own terms. 

In case the latter course should be chosen, the outstanding premi- 
um notes might be collected by the company at once. By their terms 
they were due and: payable, and liability to pay them could not be 
avoided by failing to surrender the old policy. 

If, on the other hand, the assured chose the first alternative, the 
new policy was to be issued subject “to any notes that may have been 
received on account of premiums,” and the interest was to be paid on 
such notes annually in advance, which shows the notes were not in that 
case to be paid, but were to remain a lien on the policy. 

But if we could adopt the construction of the policy insisted upon 
by appellee’s counsel, we could not sanction the conclusion reached 
by them, that in consequence of the failure to surrender the old pol- 
icy within twelve months after default in the payment of premiums, 
the company has ceased to be liable for any part of the sum insured. 

Time is not generally of the essence of contracts. Story’s Equity, 
sec. 776. It may be so when the contract is executory on both sides, 
or when the nature of the transaction or the stipulation of the parties 
shows it was so intended by them. 

But when the defendant has received the entire consideration for 
performance on his part, and has no other defense except. that plain- 
tiff did not come within the stipulated time to demand performance, 
we are not acquainted with any authority or legal principle upon 
which such a defense can be upheld in a court of equity. If, for any 
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reason, the defendant has become unable to perform his agreement, 
or performance would be more difficult or onerous at the time of the 
demand than it would have been at the time stipulated, there might 
be plausibility in such a defense ; and a court of equity would no 
doubt either deny all relief to the plaintiff, or grant relief upon terms 
that would compensate the defendant for the additional burden re- 
sulting from the plaintifi’s delay. But nothing of the kind is pre- 
tended in this case. The proposition upon which this branch of the 
company’s defense rests is this and nothing more: It is admitted 
that the assured paid for a paid-up policy for four thousand dollars, 
and that if the old policy had been surrendered at any time between 
September 5, 1872, and September 5, 1873, the company would have 
been bound to issue a new policy for that sum, and because the old 
policy was not surrendered within that time, that the assured has lost 
the benefit of four thousand dollars of paid-up insurance. 

Suppose instead of buying and paying for four thousand dollars of 
insurance, to be secured by a policy to be issued, provided it was ap- 
plied for within twelve months, the assured had purchased and paid 
for a piece of real estate of like value, and had accepted the vendor's 
covenant to convey the title and surrender possession of the property, 
provided a deed was demanded within twelve months, what enlight- 
ened jurist would hesitate to hold insufficient a defense which averred 
only that the plaintiff did not demand a deed and the surrender of 
possession within the time stipulated? The case supposed does not 
differ in principle from the case at bar. 

Counsel cite several cases which they suppose establish, or tend 
to establish, a different construction. 

Gates vs. Ins. Co., Superior Court, Cinn., 5 Big. Ins. Repts., 467, 
was an action to recover money paid for premiums on a life policy. 
The plaintiff alleged that in December, 1867, he insured his life in 
the defendant company in the sum of $2,000, for an annual pre- 
mium of $175.94, which premium he paid in 1867 and 1868 ; that by 
the terms of the policy he became entitled by reason of said pay- 
ments to a paid-up policy for $456.64, and that upon demand for 
such paid-up policy it was refused. 

The policy in its body was styled “this non-forfeiting policy ;” but 
it stipulated that in case the premium was not paid on the day desig- 
nated the policy should be void. 

Subsequently, but without date, there was indorsed on the policy, 
and signed by the secretary, the following : “ After two annual pre- 
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miums have been paid, and while it continues in force, this policy 
will be exchanged for a paid-up policy as large as the paid-up pre- 
miums will purchase.” The court trying the cause instructed the 
jury to find for the company, and Gates appealed. 

It does not appear from the report of the case whether the de- 
mand for a paid-up policy was made before or after default was 
made in the payment of the annual premium. By the terms of the 
indorsement on the policy the agreement was that after two pre- 
miums had been paid, and while it (the policy) continued in force, it 
would be exchanged for a paid-up policy. Unless demand for the 
paid-up policy was made before the third premium fell due, that 
case and this are substantially alike, and in that case it was held that 
if the indorsement was made before default in the payment of pre- 
miums, and was authorized by the company, the assured had a right 
to recover, and the judgment was reversed. If the demand for a 
new policy was made before default, i. e., while the policy was in 
force, the cases are unlike ; and because of the absence of this ma. 
terial fact, that case is of no value as a precedent in this. 

It seems to us, however, that the question involved here did not 
arise in that case, and that for the reasons given by the Supreme 
Court of Illinois, in Ins. Co. vs. Baker, post, the plaintiff had no right, 
in any event, to recover back the premiums paid. 

In Moses vs. Ins. Co., (50 Ga., 196; 5 Big., 61,) the court held 
that the number of premiums required to entitle the insured to a 
paid-up policy had nut been paid, and decided against them on that 
ground alone. 

Smith vs. Ins. Co., (4 Big., 421, Dist. Ct. of Phila.,) and Schu- 
macher vs. Ins. Co., (ib. and 3 Ins. L. J., 455; U. S. Cir. Ct., E. D. 
Mo.,) seem to have been upon policies similar to this in the point 
under consideration, but no opinion was delivered in either case, and 
the facts are not fully stated in either. In the former no intimation 
is given of the grounds of the decision. In the latter the fact that 
the old policy had been surrendered is stated as one of the grounds of 
the decision ; but without a knowledge of the issues made by the 
pleadings, or a more extended statement of the case than is given in 
the report, it is impossible to regard the opinion of the learned cir- 
cuit judge as a decisive authority. And, moreover, that was an ac- 
tion at law. 

Phoenix Ins. Co. vs. Baker, (S. ©. Ills., Ins. L. J., March, 1878, ) 
was an action for money had and received to recover back money paid 
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as premiums on a life policy. The theory of the plaintiff was that 
the company having refused, upon what he claimed was a proper de- 
mand, to issue a paid-up policy, was guilty of a breach of the terms 
of the agreement, and that he might elect to rescind the contract, 
and thereupon recover back the money paid in premiums. The 
court said the money paid was mainly for current insurance ; that the 
company had carried the risk while the policy remained in force, and 
to that extent had executed the contract ; the assured had enjoyed 
that part of the consideration, and consequently could not elect to 
rescind, and, of course, the action failed. This was the only point 
decided in the case. 

The court spoke of the surrender of the old policy as “the condi- 
tion precedent” to the issuing of a paid-up policy, and intimated 
that damages for refusing to issue it could not be recovered unless 
“the condition precedent” had been performed. All the court said 
on this point was obiter dictum, and besides, it is worthy of remark 
that the court did not say that the surrender could not be effectively 
made after the time stipulated in the policy. 

Several Kentucky cases are also supposed to establish the doctrine 
that when time is fixed within which demand shall be made, time 
becomes essential. Page vs. Hughes, 2 B. Mon., 439 ; Magoffin vs. 
Holt, 1 Duvall, 95 ; Chandler vs. Robertson, 9 Dana, 291 ; and Lins- 
ley vs. Burns, 10 Bush, 87. 

The former two were suits in equity, the first by the vendee, and 
the latter by the vendor, to compel the performance of contracts for 
the sale of real estate. In the first the lessee had the option to pur- 
chase the leased premises during the continuance of the lease at a 
stipulated price. In the latter, Magoffin sold certain lands to Holt, 
and agreed that if at the expiration of three years Holt desired to 
sell the land he would purchase it at an agreed price. 

It was held in each case that time was the essence of the contract. 
In the former, the party having the option was held to be excused 
by the circumstances from a strict compliance with the terms of the 
contract, and specific performance was decreed in his favor. In the 
latter, no excuse was offered for the failure to give notice within the 
agreed time of a desire to sell, and a decree was refused. 

This character of contracts wants mutuality, and it would be ob- 
viously unjust to allow the party not bound, to delay, without excuse, 
beyond the stipulated time to make the contract binding upon him- 
self by tendering performance on his part. And it is mainly, if not 
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solely, upon this ground that time is considered as of the essence of 
such contracts. 

The other cases cited were actions to recover damages for breaches 
of executory contracts for the sale and delivery of personal property, 
in which it was held that the party complaining must show his readi- 
ness and ability to perform his part of the contract at the time stipu- 
lated. But no case is cited, and we think none can be found, in which 
it has been held that when the party suing has performed his part of 
the agreement before the time appointed for*performance by the de- 
fendant, that the plaintiff could not recover because he was in default 
as to time in making his demand. 

The case of an ordinary life policy with premiums payable annually 
in advance, is entirely unlike this case. In such cases the assured is 
not bound to pay the premiums. He may do so or not at his plea- 
sure. The company, however, has no election, but is bound to re- 
ceive the premium, if tendered in time, and renew the policy, or 
rather continue it in force. The consideration for further insurance 
is unpaid ; the contract is executory on both sides. By its own terms 
it expires, unless the assured elects to continue it in force, and pays 
the consideration for such continuation. It is a misnomer to call this 
a forfeiture. 

The consideration for previous premiums was received and enjoyed 
in the insurance for the time for which it was paid. But in this case 
the consideration for a paid-up policy has been fully paid, and al- 
though the insured enjoyed the benefit of current insurance for the 
years in which the policy was in force for the full amount, that was 
not all that was paid for. The premiums, by express convention, 
paid for both current insurance and a paid-up policy, and now to 
deny to the assured the benefit of a paid-up policy, because the old 
one was not surrendered in time, is, in the strictest and most obnox- 
ious sense, a forfeiture. Such a claim is without support in rea- 
son, justice or authority, and cannot be sanctioned in a court of 
equity. 

2, Was the policy forfeited by the non-payment of the note of Sep- 
tember 5, 1872, for $129.40 ? 

We think not. As we have already seen, the right to the ultimate 
payment to a proportionate part of the sum assured was acquired be- 
fore the note was executed, and would not have been forfeited by a 


failure to pay any part of the premium falling due in September, 
1872. 
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Can the assured be in a worse condition, after paying $200 on the 
premium then due, and executing a note for the residue, than if no 
payment had been made, and no note executed? If so, it must be 
simply because the note stipulated that unless it was paid at maturity, 
the policy should be void. The default admits of certain compensa- 
tion. The ultimate payment of the note was by the terms of the 
policy amply secured, and the stipulation for the forfeiture of the 
policy, if the note was not paid at maturity, must be considered as 
having been intended alone as a penalty to secure prompt payment ; 
and as the default was only in time, and as all that is due of the note 
was and is amply secured, a case is presented in which relief ought to 
be afforded. St. Louis Mutual Life Insurance Company vs. Grigsby, 
10 Bush., 310. 

Grigsby’s case was stronger against the assured than this. The 
stipulation for forfeiture for non-payment of interest was contained 
in the policy. In this case the stipulation is introduced for the first 
time in a note executed after the right to a paid-up policy for $4,000 
had been paid for and secured. 

The doctrine announced by this court in Grigsby’s case has been 
approved and applied by the Supreme Court of Iowa in Ohde vs. N. 
W. M. L. Ins. Co., (5 Big., 145,) and by the Superior Court of In- 
dianapolis in Little vs. N. W. M. L. Ins. Co., (ib., 187;) and denied 
by the St. Louis Court of Appeals in Russum vs. St. Louis M. L. 
Ins. Co., (ib., 243 ;) and by the Circuit Court of the United States 
for the Eastern District of Tennessee in Anderson vs. St. L. M. L. Ins. 
Co., (ib., 527.) 

The ground upon which these latter decisions proceed is, that the 
regular and prompt payment of interest on premium notes is essential 
to the system of taking such notes at all ; and it is remarked in the 
latter case that the learned judge failed to see why courts should 
apply to policies of insurance rules of construction different from 
those applicable to ordinary instruments. 

It was on account of the same inability on the part of this court 
that it was decided in Grigsby’s case that the forfeiture for the non- 
payment of interest was merely a penalty to secure prompt payment, 
and that a court of equity ought to relieve against it. 

As already said, the cessation of a policy because of the non pay- 
ment of premiums, is in no sense a forfeiture. Payment of premiums 
is a condition precedent to the continuation of the risk ; and, unless 
it be performed, the policy ceases. Nothing is forfeited, and courts 
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of equity do not now assume to relieve a party against the conse- 
quences of the non-performance of such a condition. 

“ But whenever a penalty is inserted merely to secure the perfor- 
mance or enjoyment of a collateral object, the latter is considered as 
the principal intent of the instrument, and the penalty is deemed only 
as accessory, and, therefore, as intended only to secure the due per- 
formance thereof, or the damage really incurred by the non-perfor- 
mance. In every such case the true test by which to ascertain 
whether relief can or cannot be had in equity is to consider whether 
compensation can be made or not.” Story’s Equity Jurisprudence, 
section 1314. 

That the stipulation for forfeiture upon the failure to pay interest 
at maturity is intended to secure prompt payment, and that alone, is 
conceded in those cases, and the necessity for the stipulation for the 
accomplishment of that object is dwelt upon in both. 

But while citing the foregoing quotations from Story, the cvurt in 
the latter case proceeds to quote from section 1323, sime author, as 
follows : “ The doctrine seems now to be asserted in England that in 
all cases of forfeiture for the breach of any covenant other than a 
covenant to pay rent, no relief ought to be granted in equity unless 
upon the ground of accident, mistake, fraud or surprise, although the 
breach is capable of just compensation.” But Judge Story, after 
making the foregoing statement of the modern doctrine in England, 
proceeds in the same section to say : ‘‘ Whether this narrow limita- 
tion of the doctrine is defensible upon the original principles which 
seem to have guided courts of equity in interfering in cases of penal- 
ties and forfeitures—namely that they were to be treated as mere 
securities for the perfurmance of stipulated acts, and not strictly as 
conditions to limit and determine rights and estates, ex rigore juris, 
according to the common law—may perhaps admit of serious ques- 
tion. But in the present state of the authorities this restricted doctrine 
may be affirmed to possess a general if not a conclusive weight in the 
English courts of equity. Perhaps in America. the doctrine would be 
received with more hesitation. 

No American case is cited, and we are not aware of any in which 
the English doctrine has been approved, unless the cases of Russum 
and Anderson can be so regarded. 

The distinction between forfeitures and conditions precedent is ob- 
vious and well understood. In the former, rights already acquired 
or existing aré divested ; in the latter, the right never attaches until 
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the condition is performed. In an ordinary contract of life insurance, 
(such as Tait vs. Ins. Co., 4 Big., 479, referred to in Anderson’s case 
as an authority for refusing to relieve against a forfeiture for the non- 
payment of interest on premium notes,) in consideration of the pay- 
ment of one annual premium, the insurer promises to pay a given sum 
in case of the death of the insured during the ensuing twelve months, 
and, in addition, to continue the risk from year to year during the life 
of the insured, provided the annual premium is paid each year on the 
day stipulated. Payment on or before that day is a condition prece- 
dent to continuing the policy in force, and unless payment be so 
made the insurer never becomes bound to assume the risk fora single 
moment of the ensuing year; and this not upon any principle ap- 
plicable to contracts of insurance alone, but upon principles as old as 
equity jurisprudence itself. 

But when, as in this case, the insured has acquired a right to a pro- 
portionate part of the sum assured, which is not subject to forfeiture 
for the non-payment of subsequent premiums, and the assured being 
indulged in the payment of a subsequent premium, executes a note 
therefor, with a stipulation that the policy shall be forfeited if the 
note be not paid at maturity, this, if it operates at all, will defeat a 
pre-existing right, and is a forfeiture ; and as the only object of such 
a stipulation is to secure the prompt payment of the note, and as the 
breach of the agreement to pay at maturity can be compensated, the 
case comes precisely within Mr. Story’s test as to the propriety of the 
interference of the chancellor to relieve against forfeitures. Section 
1314, supra. 

3. Having reached the conclusion that the assured has a right to re- 
cover, the only remaining question is whether she shall have judg- 
ment for $4,000 or for $5,000, subject in either event to the notes held 
by the company and the accrued interest thereon. 

The whole cash premium was not paid September 5, 1872. The 
company might have refused to accept less than one half the entire 
premium for the ensuing year ; and if it had done so, the policy would 
then have ceased and determined, and the assured would have been 
entitled to only four tenths of the policy. The company chose not td 
exercise the right ; but instead accepted a cash payment of $200, and 
the note of the insured for the balance of the cash premium, and the 
interest on the premium notes, and to issue a renewal receipt. This 
the company certainly had a right to do, and was a waiver of the con- 
dition precedent, (Harris vs. Troup, 8 Paige, 425, ) and the policy was 
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continued in force for another year, unless that result was perverted 
by stipulation in the note that if it was not paid, the policy should 
become null and void. 

We have seen that this stipulation did not avoid the whole policy, 
and we are now to decide whether it avoided it for the year commenc- 
ing September 5, 1872. 

Having, by accepting the payment of $200 in money and receiving 
the note, waived the performance of the condition precedent, and is- 
sued a renewal certificate, the policy was continued in force so that 
it will not be disputed that if the insured had died between that time 
and the maturity of the note the whole sum assured would have been 
payable. Nor will it be disputed that if the note had been paid at 
maturity, and the assured had died after that within the year, the 
company would have been liable for the whole amount. 

The money paid was sufficient to carry the policy beyond the ma- 
turity of the note, and if it be held that the insurance for the year 
became void at the maturity of the note, then the excess of the 
money over the cost of carrying the policy to the maturity of the 
note was forfeited and lost. In other words, by the failure to pay the 
note the assured lost not only the benefit of insurance for the bal- 
ance of the year, but also the right to an additional thousand dollars 
of paid-up insurance, through the operation of the forfeiture. 

This comes within the principle already announced, that a right 
vested before and independent of the breach of a condition of for- 
feiture will not be allowed in a court of equity to be forfeited, if 
compensation can be made. Story’s Equity, 1320. 

Besides this, we think that the performance of the condition pre- 
cedent to continuing the policy in force beyond the 5th of September 
having been waived, and the note and the partial payment received, 
the company was bound, if it intended to insist on the stipulation 
in the note to avoid the policy, to return the note and so much of 
the $200 as was in excess of the interest due on the premium notes 
and the cost, at the contract rate of carrying the policy until the ma- 
turity of the note. ° 

The company had no right in law or morals to speculate on the 
chances that the insured would not die within the year. Upon the 
theory of its counsel, it, by retaining the money and note, was in a 
position to say, if the insured did not die within the year, that he was 
insured, and the money and note had been earned, but if he died, to 
say that he had not been insured. 
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Can it be doubted that if the insured had lived through the year 
and been sued on the note that the company could have recovered? 
Could he have successfully pleaded that the policy became void by 
the non-payment of the note, and that consequently the considera- 
tion had failed? Clearly he could not. The condition in the note 
was not inserted for his benefit, but for the benefit of the company, 
and the company could waive it and insist upon payment, but in 
order to do so it must waive the forfeiture. The assured was bound, 
at the election of the company, to pay the note, and the law—for 
the same reason that it requires prompt payment of premiums—re- 
quired it to decide promptly what course it would take. 

There was a want of mutuality in the obligation of the contract. 
The company, in the view in which we are now considering the sub- 
ject, might elect to forfeit the policy for the year, but if it did so it 
had no right to the note, or to the excess of the $200 paid on that year’s 
premium over and above the cost of carrying the policy until the 
maturity of the note. The assured, however, had no election. If 
the company chose to insist on payment of the note, there was no 
legal mode in which payment could be avoided. What, then, was the 
duty of the company in view of the want of mutuality of right and 
obligation ? 

Had it a right to remain silent and retain the money it had re- 
ceived in part payment of that year’s premium, and hold the insured 
bound on the note until the year had expired, and then to elect 
whether it would treat the non-payment of the note as forfeiture of 
the policy? If so, the company occupied the position so much de- 
precated in Russum’s and Anderson’s cases of wishing to take the 
chances of gain without being willing to incur the hazard of loss, and 
could make its election according to the event at the end of the 
year. 

The non-payment of the note at maturity did not, ipso facto, ren- 
der either the note or policy void. 2 Parsons on Contracts, Ed., 
677 ; Malius vs. Freeman, 33 E. C., 388; Chitty on Contracts, 11 
Am. ed., 1092. 

The stipulation for forfeiture was inserted in the note for the bene- 
fit of the company, and if valid for any purpose, vested in the com- 
pany the right to elect whether it would abandon the contract on ac- 
count of the default, or waive the default and enforce the contract. 
Chitty on Contracts, 1092. 

But as the rights and obligations of the parties were not mutual— 
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as the company was to be bound or not as it might elect—it was 
bound to elect promptly, and had no legal or equitable right, by de- 
laying, to speculate on contingencies that might arise in the mean- 
ime. Story on Contracts, 5th ed., sec. 1337 ; Chitty on Contracts, 
1092 ; Miner vs. Kelley, 5 Mon., 277; Page vs. Hughes, 2 B. Mon. 
439 ; Magoffin vs. Holt, 1 Duvall, 95. 

We are aware that ordinarily the mere silence of a party will not 
amount to a waiver of his right to insist on the benefit of a condition 
inserted in the contract for his benefit. Story on Contracts, sec- 
tion 48. 

But this rule does not apply when, if he elects to rescind, it will be 
his duty to do some act to place the parties in statu quo, nor when the 
nature of the contract is such that his course may be influenced by 
subsequent uncertain events. 

As already remarked, the company could not retain the money and 
note from December 24 until the succeeding 5th of September, and 
by remaining silent as to the course it intended to pursue, be ina 
position, if the insured died within the year, to say that the policy 
was forfeited at the maturity of the note in consequence of its non- 
payment ; and in case he survived, to be able to say he had been 
all the time insured, and that the entire premium for that year had 
been earned. 

We therefore conclude that even if the stipulation in the note for 
the forfeiture of the policy could under any circumstances have been 
taken advantage of to defeat the policy for the residue of the year, it 
could only have been done by promptly returning the note and so 
much of the $200 in cash paid on the premium for that year as was 
in excess of the cost of carrying the policy to the time of the maturity 
of the note ; or by returning the note and crediting the excess of the 
money on the outstanding premium notes of the preceding years ; and 
we are consequently also of the opinion that the premium for 1872-3 
must be deemed to have been fully paid, and that the assured is en- 
titled to judgment for five-tenths of the amount of the policy, with 
interest from a period of sixty days subsequent to the time when proof 
of death of the insured was furnished to the company, subject, how- 
ever, to a deduction of the sum then due on all the notes of the in- 
sured.held by the company, and which were given on account of this 
policy. 

In reaching this conclusion, we have not overlooked the fact that 
we said in Grigsby’s case that “where, as matter of favor to the in- 
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sured, credit is extended to him for some portion of the cash pre- 
mium, the failure to pay the note representing such portion ig 
regarded as a failure to pay the premium, and the policy will be for- 
feited.” 

In that case no such question arose for decision, as the succeeding 
sentence in that opinion will show. That question, not being involved 
in the decision of the case, was not carefully considered, and what was 
said was introduced merely for the purpose of distinguishing the case 
being decided from cases in which the question was whether the 
policy was forfeited by the non-payment of notes given for cash 
premiums. 

Judgment reversed and cause remanded, with directions to render 
judgment for the appellant in accordance with this opinion. 





DIGEST OF DECISIONS 


IN THE LOWER COURTS. 
From various sources, not official. 


Liur.— Representations warranted to be true are warranties. 

The application contained the following clause : 

“It is hereby declared and warranted that all the answers to the 
foregoing questions, and to those in the examiner’s report herewith, 
are fair and true, without omission, concealment, or mental reserva- 
tion ; and it is acknowledged and agreed by the undersigned that 
they shall form the basis of the contract of insurance, and also that 
any untrue or fraudulent answers ; any suppression of facts in regard 
to the health of the person proposed; any violation of the covenants, 
conditions, or restrictions of the policy (if one be issued ;) any neg- 
lect to pay the premium on or before the day it becomes due, will ren- 
der the policy null and void.” 

The terms of the policy stated it to have been issued on the faith of 
the representations made to the company in the application therefor. 
That the answers regarding the health and habits of the insured were 
false in numerous glaring particulars, which materially affected the 
risk, was conceded. Held, that the warranty in the application was 
part of the contract. It was of no consequence that the answers were 
not fraudulently made, in view of the express warranty of their truth 
given by the assured. 

Aicher vs. Metrop. Life Ins. Co.—Phila. (Pa.) C. P. 


Intanp.— Premium note.—Non-payment of —Forfeiture. 
Insurance for one year was effected by the owner through a broker, 
upon a steamboat, and a note for the premium given by the insured, 
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payable in six months after date. The policy provided that if the 
note should not be paid at maturity, the premium should be earned 
in full, and collectable, and the policy forfeited. After the note fell 
due, the insurer forwarded it to the broker for collection, claiming the 
forfeiture of the risk. The broker, who was an officer in another in- 
surance company, having also a risk on the boat, replied, “Continue 
the policy in force and we (his company) will guarantee payment of 
the note.” ‘To this the insurer made no reply. The broker had taken 
a good note as collateral security for the payment of all premiums 
due for insurances on the boat, which note fell due, was paid in a few 
days thereafter, and the broker sent the insurer a check for the 
amount of the premium note. The boat was then lost. The insurer 
accepted such payment, but claimed a forfeiture. Held, that the 
policy was forfeited before the loss, and the insured could not recover. 
Fry vs. Franklin Ins. Co.—Cinn. (O.) Sup. Ct. 


Fire.— Use of burning fluid.— Keeping or Storing.” 

A clause in an insurance policy against “keeping or using cam- 
phene, spirit-gas, burning-fluid or chemical oils,” is not violated by 
using a burning-fluid not in its nature like camphene or spirit-gas, 
The burden of proof shows the character of the fluid used, and its 
similur.ty to those named in the same clause of the policy, is on the 
insurance company. Keeping a burning-fluid, the use of which is not, 
by the express terms of the policy, prohibited as a light, in moderate 
quantities, to fill the lamps used on the premises from day to day, is 
not ‘‘ keeping or storing ” the oil in a sense intended to be prohibited 
by those terms ; nor was it “so using the premises as to increase the 
risk” within the meaning of the policy. The case being tried, both 
on the pleadiugs and evidence, on the theory that there was a viola- 
tion of one special clause in a policy, it is too late to contend in the 
appellee court that there was a violation of other clauses not relied 
upon at the trial. 

Wheeler vs. American Central Ins. Co.—St. Louis Ct. of Appeals.— 
Oct. Term 1878. 


Lire.— Agency.— Employment by company.—Evidence of custom. 

Admission in the pleadings that plaintiff was hired by defendant as 
its general agent in St. Louis, and employed by defendant in that 
capacity for seven months, does not imply that there was a special 
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contract for ayear. The time for which he was bired, and the ques- 
tion of the power to discharge, are still open ; and, where plaintiff 
was hired by a special agent with limited powers, the burden is on 
plaintiff to show the special contract, and the authority of the agent 
to make it. The issue as to the authority of the special agent to em- 
ploy general agents fur a year, could not be affected by testimony as to 
a custom of employing general agents of insurance companies. Evi- 
dence of a custom to employ such agents for one year and more was 
erroneously admitted against the objections of defendant. The con- 
struction of the by-laws of a corporation is for the court, not for the 
jury. Evidence of a recognition of plaintiff by defendant as its general 
agent did not tend to prove that he was employed by the year, or for 
a year. 

Boogher vs. Maryland Life Ins. Co. of Baltimore, Appellant.—St. Louis 
Ct. of Appeals.—Oct. Term 1878. 


Lirr.— Evidence as to intoxicating liquors. 

Evidence as to the habits of an applicant as to use of intoxicating 
liquors prior to date of application is admissible to enable jury to de- 
termine habits at the date of the application. 

Daly vs. John Hancock Mutual Life Ins. Co.—Marion Co. (Ind.) 
Superior Ct.—January 1879. 


Lire.— Taxation of reserve. 
The premium reserve fund of a life company in Ohio represents 
debts due by the company, and is not liable to taxation. 


Union Cent. Life Ins. Co. vs. Fenton.—Hamilton Co. (0.) C. P. 


Fire.— Evidence of petroleum product.—Agent may furnish proofs.— 
Waiver of time. 

The policy provided that it should be void in case petroleum or its 
products, by whatever name called, should be kept. There was evi- 
dence that ‘‘mineral sperm oil” was used in lighting the boat in- 
sured. When the testimony as to the meaning of this term was sim- 
ply as to the statements of manufacturers, a finding of the jury 
under instructions that they must find for the defendants if it was a 
product of petroleum, is conclusive. It was not error to exclude 
samples of oil so called, as evidence, when it did not appear that the 
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samples were taken from the stock of the boat, and the term was a 
fancy name, which might be applied to very different compounds, 
Where the insured property is in charge of agents, and the insured 
is in a distant place, having no knowledge of the circumstances of 
the loss, proofs of loss furnished by the agent may be a substantial 
compliance with the requirement of the policy. Where an honest ef- 
fort had been made by an agent to furnish proofs, a demand by the 
company that they should be furnished by the insured was a waiver 
of a subsequent objection that these were too late where the pre- 
scribed time remaining was not sufficient to permit of compliance. 
Hicks vs. Empire F. Ins, Co.—St. Louis (Mo.) C. A. 





